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' Foreword J 

\ V k 4 

During the past decade andVnalf^a wholly 

new, development has v surfaced in the field of 
intergovernmental relations: tne emergency of 
a host oi federal regulatory programs aimed at 
or implemented by state and local govern- 
ments. With this regulatory spill-over from the 
^raditipnal economic ^phefe, tfie nation's 
states and localities were conscripted into the 
battles oyer pollution, discrimination, - civil 
rights/energy conservation and greater safety. 

This trend was noted in an earlier AC^R re- 
port, 7/?e Federal Role in the Federal System: 
The Dynamics of Growth, published in 
That study concluded with the Commission 
finding that ' - — , 

Over the past 20 years the federal 
role has become bigger, broader, 
and deeper—bigger within the fed- 
eral system^ both in size of its inter- 
governmental outlays and the num- 
ber ot grant program^- broader in its 
program and policy concerns, and . 
the wide ringe of subnational gov- 
ernments interacting directly with 
Washington; and deeper in its regu- 
latory thrusts and preemptive 
proclivities, 

Case studies prepared as a pdrt of that report, 
particularly the volumes dealing with federal 



involvement in environmental prbtection, ele- 
mentary and secondary, education; and Kigher 
education showed a significant rise in national 
regulation and a growing state and local con- 
cern about rigjd, intrusive, and sometimes 
jpostfy requirementsT* 

These developments 'are examined in more 
detail in this study. In ft, the Advisory Commis- 
sion on Intergovernmental Relations has 
probed the growth and operation of the new 
forms of intergovernmental regulation; 
identified and classified the major types* of 
such regulations; analyzed their legal bases 
and treatment by the courts; traced the1{ evo- 
lution through the nation's legislative process; 
reviewed the problems associated with rule- 
making, administration, and enforcement; 
chrbnicled past efforts and present proposals 
for regulatory relief and reform; and sought to 
; gauge .some of the fiscal and administrative im- 
pactj of federal intergovernmental regulations 
;oh state and local governments. Ttye seventh 
and final chapter of this report .presents the 
findings and the issues raised by those find- 
ings, along with Commission's recdmmenda- 
, tions for reform.- 
_ The report was approved by the Commission 
at its m^et^ng of December 2-3> 1982. 

S. Kenneth Howard 
Executive Director 

, David B. Walker 

Assistant Director 
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' / . " Chapter 7 

1 the Growth of 

Federal Intergovernmental Regulation : 

Origin and Issues 



.'* FROM SUBSIDY TO REGULATION 

Traditionally, when federal policymakers 
have wished to encourage state and local gov- 
ernments to perform some particular activity or 
provide some particular service, they have 
jelied upon the technique oi pubsidization. Al- 
though land grants were common during the 
19th century— piping, among other things, to 
establish a system of state universities^— by far: 
the most ^mmon subsidy device since the 

*n8B0s has the categorical cash grant-in- 

aid. According to an ^CIR tabulation, at the 
end of 198.0 there were about 540' funded 
' speciaT-purpose grants to the states and locali- 

ties, for purposes ranging from airport plan- 
ning to youth employment. Each provides, a fi- 
nancial incentive to state and local officials 
(and voters) to do Washington's bidding. 
•* Over the past two decades, however— and 

since 1969 in particular— -there has been a dra- 
matic shift in the way in which theyfederal gov- 
ernment deals with states and localities. Al- 
vj. • though the upward climb in grant subsidies 

- persisted during most of this era, federal 
. ■'■> policymakers also turned increasingly to new, 

more intrusive, and more compulsory re'guia- 

, toty programs to work thW will. TO cite just a 
few prominent examples, all or some statevand 
local governments were mandated to: 



v 'n eliminate discrimination in pubfic employ- 
er ment and federally assisted services; 
J* o make their public; transit systems fully ac- 
£ ceSsible to/the physically disabled;, 

o establish and enforce a* 55 mile per hour 
maximum speed limit,;,' , . 

* . u upgrade the conditions ot prisons and 

jails;' "; v \ 

' o offer Crl^ssroom instruction in the native 
- language* pf students, with, limited English-/ 
speaking abilities; 
1* P provide wastewater treatment at advanced 
t - technolo^icailevels; *'\ 
V,) protect the heaJth and safety pfVorkers in 
■ -private* industry; 

a assure a free publje' education to all handi- 
capped child rep. >■ 

.'„••*«* *' 

At first, this "regulatory shift" attracted tittle 
. public notice. For mostjpf the 1970s,, the 
intergovernmental agend^was dominated by^ 

* problems relating to grants-in-aid; grant* con- 
solidation,\antf General, Revenue Sharing. Over 
recent years, however, state and local govern- 
ment copcern abouV federal -"mandatfng" has 

become a prominent political issue. The Rea- 
gan Administration, -in turn, has identified reg- 
ulatory reiiefas a principal objective, of its 
'.'Now Federalism." * '-''V^iv - 

V Even though '%e mandating issue burst sud- 
denly into political awareness, it culminated a 
well established trend. ' The comprehensive 
ACIR stody, The .federal -Role in ^the federal 

. System: The, Dynamics ot . Growth, clearly 
traced the rise- of federal regulatory controls in 
.' several functional areas. Qase studies profiling 
- ' the development of national policy in the fields 
of elementary and secondary education, higher 
education, and environmental protection in 
particular noted a dramatic increase in regula- 
% ry initiatives during the past dozen years, in 
tfof field of pollution control, for example, the 
' Commission's .case' analysis noted a progres-' 
ston from federal research (inaugurated in the 

V late 1940s)v to Construction grants (beginning 
in the 1950s and expanded i'n the 1960s), to 
mandatory^national standards imposed on state 
and focal governments in the early 1970s. 1 

' Intergovernmental » tensions rose simultane- 
ously-. As lames Krier and EdmuNd Ursrn 
observe, \ * 




Whereas past policy reflected a sort " 
, o-f "cooperative federalism'' 
consisting in some national but also 
considerable state authority-r-4i>at of 
the present .underscores ''federal" 
and . . ". is distinctly uncooperative, 
folrution -policy' is national policy, 
"and the states are little more than re- • 
luctant minions mandated to do the • 
dirty, work.— to implement federal di- 
rectives often distasteful atjsthe local 
level. . . . The f^act that, federal policy ; ; 
of today is simply the culmination of 
a slow but steady trend that began . 
years ago should not obscure the es- 
sential difference between old policy 
and new, between federalism and 

federalizations i ['•"•■ 

Similar trends were noted in other fie&fs. 
studied. During the 1950s and 1960s, whether 
/or not the federal government had a role to- 
tplay in educational finance wa^ the. decisive is- 
sue. This oueslion was resolved affirmatively 
by the passage of the National, Defense Educa'- 
tibn Act in I9jfifc»rrd, especially, with the £/e- 
mentary and ^mndary Education Act and the 
Higher Education Act in 1965. Durfng the 
1970s, however,, new issues emerged*: Accord- 
ing to the* Commission's study, y. ; . . 
. ° '••«■*■ 

• 'I ■ ► % s ■ 

.'. , the focus of policy debate in V 'V 
higher education has largely, shifted' 
from finance, to regulation. ... . .... 

[Cjoricem over a variety of federal 
regulations and grant conditions has _ 
increasingly' become the subject 6f 
speeches, articles, editorials and re- 
ports. . ... Complaints range frerrVin- 

creasing red tape and the adjrninistra- \. 
tivfr costs of regulatory, compliance 
to the distottion of »aca4emfc priori- • 
ties and erosion of academic 
freedom.' ' 

Similarly; "the focus of controversy has shifted 
to .federal' regulation-' in the field of elementa- 
• ry and secondary -education. 4 * , 
Other close observers have noted a similar 
•'progression, suggesting dramatic changes in 
the balanceaof Intergovernmental authority. 
According to two political scientists,' . 



;Our federal system has evolved v - 
through a number of steles, ea^h . 
given appropriate labels .by analysis/- • 
if we were to label fhexurfeht trenci, v 
perhaps iUshouid^be best described \ 
as regulatory, federalism/ ' 
' r ' \ 7 ~ * 

The policy concerns created by federal regu- 
lation of state and focal governments are the , 
subject of this report. Its aim is to tr^ce the his- ' 
toxical, legal, political and administrative back- 
ground, of the new federal intergovernmental^ 
regulations and to offer the recpfp^endations 
of the Advisory Commission orv^ntergoverrt- 
mental Relations to make it at onffe Jess bur- 
densome and more effective. 

Distinguishing Subsidy and Regulation 

Po|icy analysts— indeed, most observers" of 
government— view regulation and subsidy as 
alternative strategies for influencing the con- - 
duct'of individuals*and organization's This dis- 
tinction is consistent with the common-sense 
meanings of the'terms. According to Webster, 
a subsidy is a "grant or gift of money," while a , 
regulation is a "rule or order having the force 
of law.." That is, subsidies are incentives or 
rewards— the helping hand— while regulations 
are directives backed by' sanctions or 
penalties— the mailed fist/ 

Modern governments at all levels use a lot of 
both. Private individuals are subject to much 
regulation, including criminal and traffic laws. 
They also are the beneficiaries of a considera- 
ble number of subsidies, among them Medi- - 
care benefits, student loans, free public 
libraries, and 1 tax deductions for charitable 
contributions. Businesses, too/are heavily reg- 
ulated, and also may be eligible for certain 
subsidies: small business loans, special mail- 
ings privileges, tax abatements and a variety of 
other .benefits. 

Although the general meanings are clear, in 
practice a clear-cut demarcation between these 
two forms of policies is often difficult t**^(raw. 
Many times, subsidy and regulation are usejl in 
combination. Both kinds of programs may be 
authorized in a single federal statute, and 
sometimes are entrusled to a single govern- 
mental age«cy, The western railroads in the 
19th century and nuclear power in the 20th are 
examples of specific industries which were 



both promoted and corjjrolled by government, 
^ome analysts would argue th,at, in both cases, 
protective regulation itself became a kind of 
"subsidy." Similarly in recent years, the health 
care system has been both heavily subsidized 
(via .Medicare and Medicaid) and increasingly 
regulated. # 

A clear distinction between Regulation and 
subsidy is even more difficult to make where 
intergovernmental programs are .'concerned. 
Few federal programs affecting state and focal 
governments are pure types. All subsidies are 
accompanied by regulations, and many regula- 
tions are tied, in some manner, to subsidies. 

Every grant-in-aid program— including Gen- 
eral KevenueSharing, the least .restrictive form 
of aid— comes with federal "strings " attached. 
' Here, as in other areavthere is no such thing 
as a free lunch. Program conditions— specify- 
ing the purposes Tor which funds can.be spent; 
aS well as application procedures, planning re 1 
quirements, audit provisions and other admin? 
istrative standards— have long been a -part of 
intergovernmental relationships. Although the 
earliest grants had few administrative 
controls- and these few , were poorly 
enforced— provisions assuring federal over- 
sight became commonplace in the first dec- 
ades of this century.* 

Despite the efforts of several recent Presi- 
dents to devolve decisionmaking through 
block grants and to standardize and simplify 
grartt administration, federal "regulation" 
through such conditional grants has increased 
sharply over the past two decades. The more ~ 
than 200 nar.row-purpos^ categorical grants en- 
acted during the Great Society era were fol- 
lowed by an additional 90-odd programs in the 
Nixon-Ford years and about 70 more during the 
Carter Administration. The drive" for program • 
consolidation during the 1970s eliminated only , 
about 46 such grants, gently slowing— but cer- 
tainly not stemming-^-the categorical tides Not 
only did the number of programs increase, but 
the conditions associated with them in many 
cases became more detailed and intrusive. 

At the same time'/ft also is true that most 
intergovernmental regulatory programs are 
linked in some manner to the grant-in-aid sys- 
tem. Some rely On federal fiscal leverage to ac- 
complish their objectives, while others have 
grants associated with 'them to pay at least a 



portion of mandated costs. ThistO'verlap is 
illustrated by the maniner 4n which Washington 
has Velied chiefly upon? the threat of the with* 
drawal of federal funds4o advance nondiscrim- 
ination goals; by the fact that the Same statute 
which established national clean water stand- 
ards' also created a very large construction 
grant to help pay the, cost of meeting them; 
and J>y the combination of grant programs, 
court decisions, and Executive branch rules 
.which have advanced the cause of bilingual ed- 
ucation in the schools. ' 

In'the intergovernmental sphere, then, Regu- 
lation and subsrdy are* less like different parts 
of a dichotomy than opposing ends pf a con- 
tinuum. -At one extreme is the general support : 
grant with just a few associated conditions or 
^ rules; at the other - w*. the costly, but wholly 
unfunded, national '♦mandate/' Ih between are 
.mpny programs combining subsidy andregula- 
tory approaches, jrfvarying degrees-and in var- 
ious ways. 

Still/ if facile distinctions cannot* be made, 
^he two polar types must Be stressed. To para- 
phrase Orwell, all programs are regulatory, but 
some are more regulatory than others. 0e$pite. 
the conditions which are universally associated 
with, them, grants-in-aid^must be classified pri- 
marily as "subsidy" rather than "regulatpry" ; 
programs, and will be so regarded here, 9 The 
difference, as in conventional usage, has to do 
chiefly with the degree of compulsion." 0 One 
of the most .important features of the gr^p'Hn- ; 
aid is that its acceptance is still viewed legally 
as entirely voluntary. No state or local govern- 
ment is required to receive funds or suffers 
any sort of legal or adj^tionalfinancia) penalty 
if it chooses not "to do so. Although it is diffi- 
cult for many jurisdictions to fcjrego substantial 
financial, benefits* # this option remains real 
Witness Arizona's iong-stanjnng refusal to par- 
ticipate in Medicaid, the largest of all federal 
assistance programs. 

Secondly, most grant-in-aid conditions affect 
only the administration of thos? activities fund- ' 
ed in whole or in- part with federaMunds. Al- " 
though some exceptions ;may be noted, their 
compass isr usually narrow ind directly related 
to the purpose of the specific program. 

Finally; grants-irt^id generally provide signify , 
rcant benefits \6 the recipient jurisdiction. That ■ 
■is, they help a state or local government fo 



meet their own needs by increasing fiscal re- 
• sources,' Although federal program conditions 
mav raise total costs,* these are usually more 
than' offset by federally offered funds. ... - 
In sum, ihe f^rototypical grant program is 
voluntary, imposes Tequirements directly relat- 
ed to the purpose of the prograrru^nd can of- 
fer substantial fiscal benetitna^h^ recipients 
For these-reasons, and in OrderjBr highlight the 
important differences between the new "man- 
dating'' issue- and long established concerns 
over "categorical red tape," traditional grant- 
in-aid conditions tied to the acceptance of a 
, single program are generally excluded from 
this study of the hew intergovernmental" 
regulation. , * ^ 

What are termed intergovernmental regula- 
tory programs in this report involve more sut> 
stantial elements of coercion. Voluntariness is 
greatly reduced of lost by the presence and 
»; possible application of legal or fiscal sanctions. 
Many requirements have far-reaching catpact; 
and the beneficiaty relationship is often re- 
versed/ Thus, while the typical federal grant of- 
fers resources which "assist" a state or local 
government in the pursuit of its'prpgram ob* 
jec^ve^ ii^he typical regulatory program state 
and local governments involuntarily "assist'/ 
Washington in accomplishing national policy 
goals. Under recent laws, for example, state 
and local officials have been charged with 
enforctng federal standards (in such areas as 
clean air, occupational safety, highway traffic 
speeds and surface mining); with imple* 
meriting federal policies (relating to such ob- 
jectives as bilingual education and health cost 
control); and with contributing state and local 
fiscal-resources to serve federal ends (as in ed- 
ucation, for the handicapped, water quality, 
prison improvements, and billboard removal). 

Thus, the prototypical regulatory program is 
involuntary, usually imposes far-reaching re- 
quirements, and frequently involves substan- 
tial unreimbursed, costs for affected jurisdic- 
tions. Programs pf this kind hfcve been 
established in a number of different wi^ys, 
which are treated below. * , * 

SOURCES OF i 
INTERGOVERNMENTAL* REGULATION 

Though administrators interpret th^laws and 



enforce the rules, federa) intergovernmental 
regulation ultimately stems Jrpm two basic 
sources — the courts and Congress. Actions of 
^each have contributed^ significantly to the ero- 
sion state and local discretion. 

Many constraints are constitutional in na- 
ture v chiefly derived from interpretations of 
the post-Civil War amendments, .Under the 
14th amendment, state and local governments \ 
are bound to respect the rights of individuals * 
to "due process of law" and '/equal protection 
of the laws/' vJ^le the 15th amendment pro- 
hibits discriminat^^tlng practices. Over the 
' past half-century, the5trf^|^me Court gradually 
expanded its; interpretation^ these require- 
ments, bringing much of the Bill of Rights un- 
der the coverage of the 14th- amendment. 

In terms of historical orde>, these "mari- 
dates" take precedence, f©r federal judges as- 
sumed an "activist" posture regarding the reg- 
ulation of state and local governments in ,the 
1950$, well before the.President and Congress 
didfMany of the decisions have been qifite far 
reaching. For example, in well-known cases, 
th%Supreme Court has requfred state and local 
governments to: 

• ' * 

o reapportion their legislatures on the basjs 
of "one man-one vote" principles; 
•~ a' eliminate prescribed , prayers and other 
forms of religions observance' in public 
schools; 

u notify defendants in criminal proceedings 
of their rights prior to* detention and 
questioning; * , 

G end legal restrictions on abortion; 
a provide legal counsel to indigent defend- 
ants facing criminal charges; and 

a eliminate .racial segregation in the public 
schools. 

As the foregoing list *tf3tests, some court 
orders have prqhibited certain activities and 
policies, These are better described as "con- 
straints" than "manflat^s." In other instances,, 
however, judges have placed strong, affirma- 
tive obligations on states and communities/ 
Some school integrator* plaps, for example, 
have entailed eat rem^fy dose judicial supervi- 
sion of most aspects of school administration. 
In certain fields, court orders have imposed 
substantial fiscal, legislative, and administra- 
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tive burdens. This is particularly true regarding 
the condition of institutions for the mentally ill 
or m^ntafly retarded^ prison systems, jails and 
juvenile detention systems. Thus, federal 
judges 

... have ordered at feast 11 states to 
overhaul their facilities for the men- 
- tally ill or mentally retarded, eleven 
" state* and local governments in sev- 
en other states to revamp their pris- 
on systerris„"and six states to improve 
• their juvenile detention . facili- 

.; i ties. ... The decrees in these cases 
mandate- massiv^ changes in t-he op- 
eration of an institution and its pro* 
grams, changes involving the physi- 
cal condition' of the facility, its' 
staffing, the quantity, of its services, 
or a combination of these items. 11 j 

While such court orders clearly are signffi-. 
cant, federal regulations have much more com- 
monly been imposed on state and local gov- 
ernments by action of the Congress and 
President/ through the legislative process: The 
greater number of those regulatory statutes 
were adopted during the past two decades. Al- 
though no complete "inventory is 'available, 
many of the most significant are listed in Fig- 
ure 1-1. .{Additional information about each of 
these .programs is presented in Appendix Fig- 
ure 1-A). 

As this table indicates, much of the growth, 
of intergovernmental regulation took place* 
during the period when the "New Federalism" 
of the Nixon and Ford Administrations also was 
at it's height. Altbough-the initial forays 
occurred" during, the Johnson . years 3&21 of the 
34 regulatory* statutes— including nearly all of 
the most far-reaching ones—were enacted be- 
tween 1969 and 19%. Thus, though few'noted 
it at the time, this period saw a dramatic shift- 
in the character of intergovernmental rela- 
tions, just as the mid-60s was. marked by an 
"explosion"' of^categoxical grants-in-aid, the 
part of the last decade was characterized 
1iy*a proliferation of new regulatory programs.' 

In- large part, this rapid growth occurred be- 
cause state and local governments were given 
major roles in implementing portions of the 
"new social regulation," This now widely' used 
term refers to the panoply qf environmental, 




Figure 1+1 
/ ^ Major Statutes of 
Intergovernmental Regulation, 1960-80 



1964 Civil Rights Act (Title VI) 

1965 •* Highway Beautificatbn Act 

Water Quality Act 1974 

1966 National Historic Preservation 'J 

Act . 

1967 Wholesome Meat Act 

1968 CivH Rights Act (Title Vlllj . 
Architectural {Barriers Ac$ 
Wholesome Poultry Products' Act 
National Environmental Policy: + 

J: ■■ Act ■ .. .... . : 

Occupational Safety* and Health 
Act 

Clean Air Act Amendments ' 
Uniform Relocation Assistance 
and Real Property Aquisition 
Policies Act 

1972 Federal Water Pollution Control 

Act Amhndmentf 
Equal Empibvment Opportunity 

. Act \ \ 
Education Act Amendments (Title - 

IX) f . 1978 
CoastaJ Zqne Management Act 
Federal Insecticide, Fungicide, 

and Rodenticide Act ' * 

1973 Flood Disaster Protection Act 



1975 



1978 



1977 



Rehabilitation Act (Section 504) 
Endangered Species Act 
Age Discrimination Employment 
Act ' 

Sate Drinking Water Act < 

National Health Planning and Re- 
sources Development Act 

Emergency Highway Energy Con- 
servation Act 

Family Educational Rights and 
Privacy Act 

Fair La bor Standards Ac t Amend- 
ments 

Educatkxi for All handicapped 
Childretfyct ~ 
. Age Dmrimination Act ' 
Resourc.e Conservation and Re- 
covery Act . 
Surface Mining Control and Rec- 
lamation Act 
Marine Protection Research and 
Sanctuaries Act Amendments 
National Energy Conservation 

Policy Act. ' ■ 
Put&c Utility Regulatory Policy 
\ct 

Natural Gas Policy Act 



health, safety, consumer protection, and 
nondiscrimination legislation adopted over the 
,past two decades, much of it aimed at 
influencing the .conditions under which- goods 
and services are produced and the physical 
characteristics of manufactured products.- 11 

This body of law contrasts with the more tra- 
ditional "old economic regulation." Earlier 
federal regulation of business concentrated 
chiefly on the conditions of entry and rates 
charged in particular industries J^md usually- 
was administered by independent national 
commissions. The Interstate Commerce Com- 
mission, created in 1887, se* the pattern; it was 
followed by the Federal Trade Commission 
(1914), the Federal Power Commission (1930), 
the Federal Communications , Commission 
(1936), the Civil Aeronautics Board (1938), and 



the Atomic Energy Commission (1946), 1 among 
others. State andJbcal governments played no 
major role in most of these activities, and were 
affected'by them chiefly in that their own regu- 
latory powers were preempted, in whole or 
part, by national law. . 

Especially in the past two decades, however, 
federal controls have been instituted over the 
nonmarket behavior pf business firms as well. 
Much of thif legislation has been associated 
with p^ttical movements involving civil rights, 
consumer protection, Improved health and 
safety, and environmental protection". Al- 
though some of the new social regulation has 
been entrusted to independent commis- 
sion's—including the Equal Employment Op- 
portunity Commission (1964) and the Consumr 
er Product Safety Commission (1972)— and are 



• direct federal responsibilities, more has bei^n ; ' 
Relegated to such line departments as the* Envi- 
ronmental Protection Agency, the Department 
of Labor, the Department of Health and Hu- 
man Services! and the Department of Educa- 
. tion. Many oflfrese latter regulatory programs, 
in turn, actually are fmplemented by the states 
and localities, The Environmental Protection 
\ Agency, for example, r#lies almost entirefyon 
intergovernmental means to accomplish its ob- 
jectives. Auto emissions control is the major 
instant's in which regulatpry authority was 
vested directly in EPA's own administrators.' 3 * 
In these intergovernmental regulations ■ 
fields, state imd local governments serve as an 1 
intermejdiary/'between the federal government 
oh,the one hand and private business firms on, 
the other. They are regulated in order tq, regu- 
late others. .This ^approach constitutes one ma-/ 
jor form of intergovernmental regulation. 
„ A second approach is reflected in cases 
where state and local government practices*, 
and services are the ultimate target of federal 
regulation. Witness federal statutes mandating 
the elimination of discrimination in state and 
local services and employment, an end to the 
-dumping of wastes into ocean waters, and the 
provision of education to handicapped chil- 
dren. Here, the private sector is not affected. 
Rather, governmental regulation* is aimed at 
government itself. 



THE TECHNIQUES OF 
* INTERGOVERNMENTAL REGULATION 

As was noted previously, an element of com- 
pulsion is one key feature of the new intergov- 
ernmental regulation that distinguishes it frorn 
the usual grant-in-di'd conditions. The require- 
ments traditionally attached to assistance pro- 
grams may be viewed as part of a contractual 
agreement between two independent, coequal 
levels of government. In contrast, the policies 
which the new intergovernmental regulation 
imposes on sta|e and locaf governments are, 
more, nearly mandatory. They cannot be side 
stepped, without incurring some federal sane- 
• tion, by the simple expedient of refusing to 
participate in a single federal assistance pro- 
gram. In one way or another, compliance has 
been made difficult to avoid. . . 



■ i *. ' *» 3 * 

* A variety of legal and fiscal techniques have 
been employed by the national government to 
encourage 'acceptance of its regulatory stand- 
ards. Four-major strategies— direct orders, 
crosscutting requirements, crossover sanc- 
tions, and partial preemption—are described 
below «and are summarized in Figure 1-2. 



Direct Orders 

At 

In a few instances, federal regulation of state 
and local government .takes the form of direct 
legal orders that must be complied with under 
the threat of civif or criminal penalties. For ex- 
ample/the Equal Employment Opportunity Act . 
of 1972 bars job discrimination by state and lo~ * 
cal governments on the basis of race, color, re- 
ligion, sex and national origin. This statpt^ ex- 
tended t? state-and local governments the 
requirements imposed on private "ertiplpyers 
since 1964. Similarly, Jhe Marine^Protection Re- + 
search and Sanctuaries Act Amendments of 
V£77 prohibit cfties from disposing of r sewage 
^sludge through ocean dumping. Court orders 
based on Constitutional provisions, like those 
banning segregated schools, are similar in 
.-nature. - 

For the most part, however, Washington has 
exempted subnational governments from many * 
of the kinds of direct regulatory statutes that 
apply to businesses and individuals. Hence, al- 
though state governments may acfmmister the 
Occupational Safety and hfealth Act, they (and % v 
local governments) are exempt, from its provi- 
sions in their capacity as employers— : as is' the . 
federal government, itseff. Politics often has 
dictated this course, but there also arc some * 
, Constitutional .restrictions on the ability of 
Corigrpss to regulate directly. The wage and 
hour requirements imposed on state and locaf 
governments by the 1974 amendments to'the 
Fair Labor Standards Act were greatly circum- 
scribed by the Supreme Court in National 
* League of Cities, v. Usery (1976), M The Court's 
ruling held that the law interferred with their . 
"integral operations in areas of traditipnai gov- 
ernmental functions", and thus threatened 
their "independent existence". 

In this respect, the relationship of the feder- 
al government with, the states and localities 
must be contrasted with that of the states and ' 
their own. local subdivisions. Because local 
r governments are creatures of state law, state 
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, Figure 1-2 < < 

A Typology of Intergovernmental Regulatory Programs 



Program 
Type 

Direct Order* 



Crosscutting Re- 
quirements 



Crossover Sanc- 
* tions 



Partial Preemp- 
tions 



Description 

Mandate state or local actions under 
the threat of criminal or civil penal- 
ties 

Apply to all of many federaJ 
assistance programs . K 

* 

Threaten the termination ' or redac- 
tion of aid provided under one or., 
more specified programs unless, the 
requirements of another program are 
* satisfied 

, Establish federal standards, but del- 
egete administration to states if they 
adopt standards equivalent to the 
national ones 



Major Policy Areas Employed 

Public employment, environmental pro- 
tection • 

• ' ■ , / 
Nondisprimination, environmental prd- 
, tectton, public employment, assistance 
management 

Highway safety and.beautification,- en- 
. vironmental protection, health planning, 
handfcapped education 



indjbf 



Environmental, protection, natural .'re- 
source's, occupationaf safety and 
; health, meat and poultry inspection 



"mandating" through direct orders is both le- 
gally permissible and very frequent. 15 

Much more' commonly, then, Washington 
has utilized qther regulatory -techniques to 
work its will, these *may be distinguished by 
their breadth of application and the nature of 
the sanctions which back them up. 

Crosscutting Requirements 

First, and most widely recognized, ^re the 
crosscutting or generally applicable require- 
ments imposed on grants across the board to 
further various national social and economic 
policies. One of the most important of these 
requirements is the nondiscrimination provi- 
sion included in the Title VI of the Civil Rights 
Act of 1964, which stipulates that 

No person in the United States shall, 
on the ground of race,, color, or na- 
tional origin, be excluded from par- 
ticipation in, be denied the benefits 
of, or be subjected to discrimination 
under any program receiving Federal 
J financial assistance. 1 * 

, Sip tie 1964, crosscutting requirements have 



been enacted for the protection of other disad- 
vantaged - groups (the handicapped, elderly, 
ar>d— in education programs— women). The 
same approach was utilized in the ♦environ- 
mental impact statement process created ift 
1969, as well as for many other environmental 
purposes. It also has been extendjpd into such 
fields as historic preservation, animal welfare 
and relocation assistance/ 7 A total of some 36 
across-the-board requirements dealing with 
various socio-economic issues, as well as an 
additional 23 administrative and fiscal policy 
requirements, were identified in a 198ft OMB 
inventory. 18 These are listed in Appendix Fig- 
ure 1-B. Of the former group, the largest num- 
ber involve some aspect of environmental pro- 
tection (16)* and nondiscrimination (9). 
Two-thirds of the 59 requirements have been 
adoptefl since 1969. 

" Crosscutting requirements have a pervasive 
impacf because th6y apply "horizontally" to all 
or most federal agencies and their assistance 
programs. In contrast, two other new forms of 
intergovernmental regulation are directed at 
only a single function, department err program. 
Thus, both can be described as "vertical" 
mandates. 19 
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Crossover Sanctions 

'4 

One approach relies upon the power of the 
; purse. It imposes federal fiscal sanction* in 
one program area or activity to influence state 
and local policy in another. Jhe distinguishing 
feature here is that a /allure to comply with the 
requirements of one program can result in a 
reduction ot termination of funds from an' : 
other, separately authorized and separately en- 
tered into, program. The penalty thus "crosses 
over". 

The history of federal efforts to secure Jthe 
- removal of billboards 'from along the Ration's 
major highways illustrates the use of fie tradi- 
tional financial "carrot" along with this new fi~ 
nanciaJ "stick/' 20 Beginning in 1956, the federal 
government offered a small bonus in theiorm 
of additional highway funds^ to s-tates that 
agreed to regulate billboard advertising along * 
new ; interstate highways. By 1965, however, 
only half of the states had 4aken advantage of 
this offer— not enough to suit the Johnson 
White House. # 

A dramatic change occurred with the adop- 
tion of the Highway Beautifi£$tion Act of 1965. 
The bonus system was dropped, and Congress 
substituted the threat of withholding 10% of a 
state's highway construction funds if it did not 
comply with newly expanded federal billboard i 
control requirements. Despite the bitt&r oppo- 
sition of the outdoor advertising industry, 32 
states had exacted billboard control laws by 
1970, though only 18 of these were judged to 
be in full compliance. Nearly ail of the rest of 
the states fell quickly into, line when Congress 
made appropriations to compensate for part of 
the cost of removing nonconforming signs, 
and the Federal Highway-Administrator 
stepped up hi* pressure on them, 
A similar fiscal penalty subsequently was em- 
" ployed in a number of other programs. In the 
w*ike of the OPEC oil embargo, federal officials 
urged the States to lower their speed limits and 
the §enat£ adopted a resolution to that effect. 
Twenty-nm^ states responded to this effort at 
"moraf suasion". But.these pleas were quickly 
replaced by .a more authoritative measure: the 
. Emergency Highway Energy Conservation Act 
of 1974, which prohibited the Secretary of 
Transportation from approving any highway 
construction projects in states having a speed 
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limit in excess of 55 mph. All of t 
states responded within two^ mont 

Partial Preemption 

The crossover sanctions, like the crossed 
ting requirements, 1 *?^ tied directly tp the 
grant-in-aid system. Federal power in these 
cases derives from the Constitutional authority^ 
( ., to spend for the general welfare. A final inno- 

. vative technique, however, has anpther basis « 
entirely. It rests on th* authority of the federal 
government to preempt certain state and locaf 
activities under the supremacy clause and the 

I commerce power. 4 

Yet, this is preemption with' 3 twist^ijnllke 
traditional -preemption statutes, preemption in 

f these cases is only partial. Federi laws estab- 
lish basic policies*, but administrative responsi- 
bility may be delegated to the states or locali- 
ties if they meet certain nationally determined 
conditions or standards. 

The Wafer Quality Act of 1965 was an early 
example of this strategy, which one analyst.de- 
scribes as the "if-then, if-then" approach. The 
statute was the first to establish a national poli- 
cy for controlling pollution. Although the law 
allowed each state one year to set standards 
for its own interstate waters, the Secretary of 

' Health, Education, and Welfare was authorized 
to enforce federal standards in any state that 
failed to do so. That is, 

* «* 
... if a state does not issue Vegula- 
: tions acceptable to the U.S., then a 
federal agency or department will do 
so, and if the state doe* not adopt 
and enforce these regulations, then 
the federal level pf government will 
assume jurisdiction over that are^, i1 

This same technique — which Others have 
ca fled the ''substitution approach" to 
federalism^ — has since been extended to a va- 
riety of other areas. For exampMe # -the OSHA 
law asserts national control ov^r workplace 
health and safely but permits;states to operate 
their own programs if their standards are "at 
least as effective"^ the federal ones. 

'Jhe most far-reaching applications, bowever, 
is in the Clean Air Act Amendments of 1970: 
This path-breaking environmental statute set 
federal air quality standards throughout the na- 
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tion, but required that the states devise effec- 
tive plans for their implementation and en- 
forcement. Its compass is great: for example, 
EPA can require states to change their own 
transportation policies (perhaps by giving addi- 
tional support to mass transit) or to regulate 
% private individuals (as in establishing emission-, 
control requirements and inspection programs 
'~for automobiles). 23 Two close observers 
♦ comment: > 

Of ail the intergovernmental mech- 
anisms u^>d to nationalize regulatory 
policy, none is more 4 revolutionary 
than the approach first applied in the 
Clean Air Act Amendments of 1970. ft 
^ is an approach minimizing both the . ^ 
voluntariness of state and local par- 
ticipation and the substantive policy 
discretion provided for officials in 
subnationa! governments. In fact/ it 
is a mechanism which challenges the 
very essence of federalism as a 
noncentralized system of separate le- 
gal jurisdictions and instead relies 
upon a unitary, vision involving hier- , r 
* archically related central and periph- 
eral units..-. IlJt is an approach al- 
lowing national policymakers and 
policy Jrnplementors to nhobilize 
state and locaf resources on b,ehalf of 
a national fyogram. As preliminary 
measures, these' resources can be 
mobilized using technical, financial, 
05 other furmrof assistance, but un- 
derlying this mechanism is the ability 
of national officials' to formally and 
officially "draft" those resources into 
national service. We call this legal , 
conscription. 24 . ' 

Applications and Combinations 

These four techniques — direct legs) orders, 
crosscuttirig requirements, crossover sanctions 
. and partial preemption — are the major new 
statutory tools in the federal government's kit 
for the regulation of states and localities. Each 
has distinctive characteristics, and poses spe- 
cial problems of policy, law, admintetration, fi- 
nance and politics. - t , . ; 

"Appendix Figur { e 1 --A classifies -each of the 
statutes listed in Figure 11 according to* this 
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fourfold grouping. Among the major regula- 
tory statutes examined, cros'scutting require- 
ments (18) and partial preemptions (13) clearly 
are relatively numerous, while crossover sanc- 
tions i6) and direct orders (6) are relatively" 
rare. 

It also should be*"ttbtpd that these devices 
have sometimes .been 'combined- A good ex- 
ampte is provided by the 1970 Clean Air Act , 
Amendments: Basically, the law relies upon the 
technique of partial preemption. iStates must 
prepare State Implementation Plans (SIPs) 
which will control pollution to the extent nec- 
essary to achieve federal air quality standards. 
These must be approved by the Environmental 
Protection Ageficy. If the EPA judges a SIP to 
be inadequate, it must 'disapprove the SIP. In 
the event fhat a state fails to make necessary 
revisions/ EPA js required to promulgate an ad-' 
6quate*SIP. } . « 

This, hdwever, is not the only sanction 
imposed by the act. More teeth are added by 
'Section* 176(a), which bars both the EPA and 
the Department of Transportation from making ' 
grant awards in any ^air quality .control region 
which has not attained primary ambient air 
quality standards and for which the state has 
failed to devise adequate transportation con- 
trol |>Ians. This, of course, is a tough crossover 
sanction. Furthermore, Section 176(c) prohibits 
any agency of the federal government from 
providing financial assistance to any activity 
which do^s not conform to a state SIP. This 
provision; uses the crosscutting requirement 
' approach to strengthening SIP implemen- 
tation. ; 

Fund termination, as in crossover sanctions, 
also is used to enforce compliance with a num- 
ber of /the crosscuttfcn^ requirements relating 
to. noridiscriminatjpn. Discriminatory actions 
can result in the cutoff of aid, not only in the 
program area in which discrimination was 
found, but to an entire, institution or 

jurisdiction. 

/ 

ISSUES AND IMPACTS 

Especially in the past four years, the growing 
federal regulatory presence has become a ma- 
jor concern of inter governmentaJ * policy- 
makers. State and local officials have sounded 
• thej alarm against costly federal mandates and 
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unreasonable federal intervention into their af- 
fairs. Even some liberals have objected to the 
.fiscal strains dnd policy controls imposed on 
hard-pressed, cities and states, while 
conservatives— who had always warned that 
federal controls would follow federal 
dollars — se,em to have been proven right. In 
mkl-1980, a New York Times editorial observed 
that « 

* ■* 

Local governments, are feeling put 
upon by Washington. Each new day 
seems to bring some new directive 
from Congress, the courts or thebu- 
, reaucrat^t cities must make public' 
buildings accessible, to the handi- 
capped; spates must extend unem- 
ployment compensation to municipal 
and county workers, and oh and on. 
The mandates are piling up so fast 
that liberal governors and mayors are" 
enrolling in a cause once pressed 
only by arch-conservatives* 2 * 

Mayors and bounty officials — responding to 
the double whammy of federal as w*?ll as state 
mandates — have been especially vocal, and all 
the major research studies to date have fo- 
i cused on the impact off federal regulations on 
the nation's cities and counties. New York's 
Mayor Ed Koch, in a wfdely read 1980 critique/ 
called attention to the "maze of complex statu- 
tory and administrative directives [that] has 
come to threaten both the initiative and finan- 
cial health of local governments throughout 
the cpuntry." 2 * While Koch indicated his gen- 
eral support of the booad policy objectives 
which mandates are meant to serve, he warned 
of the "lack of comprehension, by those who 
write them as to the cumulative impact on a 
single city, and even the nation/' 27 Federal ' 
"mandate mandarins", he charged, have hung 
a "mandate millstone" around the necks of the 
nation's cities. 

Koch's views have much support among his 
municipal, county, and state colleagues. City 
officials responding to a 1981 Natonal League 
of Cities survey identified federal wastewater 
treatment,, environmental impact, harfaicapped 
access and safe drinking water regulations as 
especially burdensome and most urgently in 
need of modification. Reforms £lso wer^ called 
for injriany other areas. 2 * That county officials 



share these perspectives is suggei^ed by the 
''fact that the National Association of Counties 
selected "Controlling Mandates"'as the theme 
for its 1981 annual conference. Similarly, a 
joint statement issued in November 1980, by 
the executive committees "of the National Gov- 
ernors' Association and the National Confer- 
ence Qf Stattf Legislatures pushed for the en- 
actment of "fiscal note" procedures as a "first 
step" in controlling, federal mandates, |t also 
contended that, > . , 

... if a situation is of such compel- 
ling* national, concern as to prompt • 
enactment of a federal program* to 
Vespond to it, the federal govern- 
ment should normally fund that ? 
program. 29 . 

National officials, too, have been disturbed 
by the rising tide pf regulatory effprts. jose'ph 
A. Califano, am HEW Secretary during the 
• Carter years, recalls that "Our bi£ trouble 
wasn't with th^/old Great Society programs. It 
was with Tfre explosion of regulation from the 
1970s." 30 And the view of many in the Reagan 
Administration- was aptly summarized by 
Murray i. Weidenbaum, then the chairlian of 
the Council of Economic Advisers and a noted 
expert in the regulatory field, "in the past dec- 
ade," Weidenbaum wrote, • * 

we have seen a boom in social regu- 
lation with devastating conse- 
^ .quences for the federal system/ The 
federal government, through many 
of. its regulatory actions, has reduced 
the autonomy of state and local gov- 
ernments and centralized the re- - 
sponsibility for many important pro- 
grams. This loss of autonomy has 
weakened .the states and reduced 
their independence, while the cen- 
tralization of responsibilities better 
handled at the state and local levels 
has limited the effectiveness of the 
federal government. 51 

* Seven Problems 

Although particular problems v&ry from pro- 
gram to program, critics have leveled at least 
seven .frequent charges against federal inter- 
governmental regulations singly and as a 
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whole. Tfrevn^w .mandates, they believe, are 
• too often expensive, inflexible, inefficient, 
inconsistent, intrusive,1^pffective and unac* 
'countable. Each of these interrelated* concerns 
is illustrated, with a single example, in the dis- 
cussion below. 

COST 

Qiven the fiscal pinch caused by an unstable 
economy, the federal aid slowdown, and tax- ' 
payer revolts, it is not surprising that the costs 
Imposed by federal mandates have been a ma- 

•<jor, perhaps even preeminent, concern. Simply 
put, state and fbcaj governmenf officials object 
to footing part of™or, in some cases, most 
of-rthe bill for someope else's program, vVhat 
Washington wants done, many, believe, Wash- 
ington also should be willing to pay for. 
, Accurate iftformation on the total cost of im- 
plementing federal mandates nationwide sim- 
ply is not available Howevfer, of the six major 
programs examined # in an Urban Institute re- 
port, the 7977 Clean Water Act imposed by far 
the largest fiscal costs on the seven cities and 
counties studied. y2 This act, which supple- 

- mented and modified the ter-reaching Water 
Pollution Control Act Amendments of 1972, re- 
quires* the development and implementation of 
-wastewater- treatment management plans that 
/meet pollution discharge standards set by the 
Environment Protection Agency. The act also 
authorized a very large construction grant pro'- 
gram covering 75 to 85% of construction and 
conversion costs, but the balance is borne b^ t 
focal (and, in some instances, state) govern- 
ments. No aid is provided for operating ahd 
maintenance expenses. 

According to the Urban Institute report/ the 
cost of meeting these requirements ranged 

M from zero in Burlington, VT — wheie a new 
plant already was under construction to meet 
state standards— to $51 .8 million in capital out- 
lays, plus an additional $10.4 million in operat- 
ing expenses, in Newark, Nj. Here, as in many 
_other states, *a portion of this cost tyas borne 
by the state government. However, local out- 
lays totalled $62,54 per capita foe capital- im- 
provements and $31.42 per capita for operating 
expenses. 33 

As these examples show, the costs of impfe- 
menting federal regulatory programs can vary 
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widely from place to place. But, EPA estimated 
in 1980 that cities, riatiopwide, would have td 
* spend more than $$0 billion to build additional 
wastewater treatment plants to comply with 
the Ctej3n Water Acts startdards for 1983. >t 
Even with such large expenditures, there is no 
assurance that the objectives of the program 
will be realized. GAO audits have concluded 

/ that, as a rejwft of design and operating defi- 
ciencies, many of the plants t»uilt so far are 
unable to meet national performance stand- 
ards; These" failures, according to the~GAG, 

' "may represent the potential waste of tens of 
millions of dollars in federal/ state, and Jocal 
monies." 35 

INFLEXIBILITY, . . ■ 

Closely following cost as a concern of state 
and local officials are prpblems of inflexibility 
in federal regulatory programs, Washington, 
they believe, has too <6ften prescribed rigid 
policies and performance standards, regardless 
of the varying circumstances in which they are 
to be applied, ; 

Perhaps no area beher illustrates state and 
local concerns about/ federal inflexibility than 
the bilingual education regulations proposed 
by the Carter Administration and withdrawn by 
the Reagan Administration early in 1981. Al- * 
though Washington encouraged bilingual edu- 
cation with federal aid for over a decade, a 
strong regulatpry role d^tes from theH974 de- 
- cision of the Supreme Court in Lau* v\ 
Nichols J* ReXpon^lng to a complaint of-some* 
Chinfese-Amprican parents in San Francisco, 
the Court h#ld that the Civil Rights Act of 1964 
prohibited school districts from taking a "sink 
or swim" approach to the education of hon- 
EngJish speaking students. 

The Court instructed HEW to develop appro- 
priate regulations, but specified no particular 
approach. Indeed, the decision states that, 
"Teaching English to the student of. Chinese 
ancestry is one choice. Giving-instruction to 
this group in Chinese is another. There may be 
others." However/ the regulations drafted by 
; the Department of. Education required that stu- 
dents with I incited proficiency in English be of- 
fered subject-matter- courses in their -native 
language wherever there were 25 or more stu- 
dents in twej consecutive grades. Alternative 
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approaches, including "immersion" and* "In g* 
1 Itsh as a SecoW-Language'' (ESL) instruction, 
were generally precluded. A faiiute to conforrp 
♦ to national standards could result in a.cutoff of 
education >aki, 
/ ^ The proposed regulations were greeted with 
vociferous opposition frorrynany s*fat«/ local, 
and education groups. Many of these critics 
supported the use of bilingual education in 
certain areas — for Example, Jn inner* city or 
Southwestern school districts with large 
Spanish-speaking- populations. And cost was 
■' not the major issue, because m6st schools al- 
ready provided special instruction for their 
non-English speaking students. 37 What was ob- 
jectionable was the rigid federatsfipulation of 
a particular instructional technique, to the ex- 
clusion of others. Where, critics ask^d, can a 
city find qualified subject-matter teachers flu- 
ent in Vietnamese or llokano (a language of 
the Philippines)?** Why should Fairfax-County, 
VA, not be allowed to continue its program of 
special instruction in English for its students 
from more than 50 different foreign iangauge 
backgrounds? 

To many state and local officials, there was 
no satisfactory answer. A statement prepared 
bv the National Governors' Association, the 
National Conference of State Legislatures, the 
\ Council of Chief State Scho6l Officers, and the 
* National Association of State Boards of Educa- 
tion charged that "a national prescription of a 
single approach to* instruction to the exclusion 
of other alternative methods is educltionally 
without merit and would be a disservice to 
many children who can benefit more from 
other methods of instruction." 39 

INEFFICIENCY 

Efficiency's a matter of the bang for the 
buck. T)b be "efficient" in econpmfc terms A the 
benefits from a program shot^d exceed its 
costs. Furthermore, the efficiency criterion 
dictates that a choke between two or more 
equally effective means should be decided in 
favor of *He least expensive one. 

Too often, critics believe, Washington has ig- 
nored these obvious prescriptions. The bene- 
fits of regulations have been poorly specified, 
while the likely costs to be imposed have 
sometimes been wholly ignored, Federal offi- 



ci^ls frequently have latched ooto very costly 
techniques or standards as the one-arwJ-only 
way to meet national goals, even when more 
economical approaches were available.* * 
• Perhaps* 130 regulatory policy has come under 
as much criticisni'on efficiency grounds as the 
tJepartrt\ent of Transportation's regulations 
written tck^rry out Section 504 of the "Rehabil- 
itation Act, This crosscutting requirement, In* 
tended to bar discrimination against thfc handi- 
capped, was interpreted by DOT in 1979 to 
require full access to'existing transtt^ystems, 
vfrhile prohibiting the of much cheaper and 
mo>e flexible paratransit alternatives. ^ 

This decision yvarj^ostly -one^nd was 
greeted with protest^Kbm transit officials 
around the nation. Chicago's hardpressed Re- 
gional Transit Authority claimed that retro- 
fitting its system would cost more than all the 
capital invested in its $ince 1890, and the shaky 
New York Metropolitan Transportation Author- 
ity spoke of the dangers of bankruptcy. 40 An in- 
dependent study by the Congressional Budget 
Office also warned of inefficiency. It noted 
that the rules, 

require transit systems to equip bus- 
es with lifts for wheelchairs, to install 
elevators in many underground aod 
aboveground rail stations, arid to 
. modify rail cars to accomodate the 
wheelchairs. While the pi&gram 
would be very expensive^$6.8 bil- 
lion over the next 30 years— relative- 
ly few handicapped persons, would 
benefit from it. 41 

The CBO study estimated that the cost of pro- 
viding full wheelchair access to mass trSttspor- i 
tation would average abouV$38-per trip. 4J It in- 
dicated that alternative ^approaches— such as 
special taxi service orjffclping the severely dis- 
abled to purchasMfficT equip their own cars — 
could serve mafl^more handicapped persons 
at lower cost. / 

In July 1981, it should be noted, the Depart- 
ment of Transportation issued a revised and far 
more flexible interim rule which allows grant 
recipients to certify that some form of special 
effort is being made to provide transportation # 
for handicapped persons. The rules fol- 
lowed an Appeals Court decision that the de- 
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partment had exceeded the authority provided , 
by Section 504. 44 

JNCONSISTENCY 0 , 

The problem of inconsistency is a special 
-Curse of the crdSscutting requirements. Whife 
most of these stem from a single statutory en- 
actment, the requirements are interpreted and 
enforced by each grant-awarding agency, usu- 
ally with some guidance from a designate^ 
"lead agency/' As a result, there may be signif- 
icant differences in the manner in which feder- 
al requirements are apptied in particular pro- 
grams. A 1980 OMB study mSted: 
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In too m^ny cases, a single generally 
applicable requirement has been im- 
plemented differently for several as- 
sistance programs. The result is that 
• a recipient of several agencies may 
. receive inconsistent or conflicting in- 
structions for meeting a single/ 
requirement. 45 / 

William C? Colrnan, a ^governmental affairs 
consultant and former ACIR executive director, 
made the same point more strongly, testifying 

that,' * 

. . . delegation of enforcement pow- 
ers to each granting agency for gov- 
* ernmentwide statutory environmen- 
tal, civil rights, affirmative action, 
planning and other requirements 
presents recipient- Sjtate and local 
governments with administrative 
chaos defying description. 46 



Questions of policy and administrative coor- 
dination have t)een an important issue in the 
drive to eliminate discrimination against^ 
blacks,- ethnjc minorities, the elderfy; worrten 
and the handicapped. Individual agencies have 
followed different, patterns in the interpreta- 
tion of such across-the-board requirements as 
Title VI of the JCivil Rights Act and Section 504 
of the Rehabilitation Act, Furthermore, jn addi- 
tion to the series of nine crosscutting require- 
ments in this fipicJ, separate civil rights protec- 
tions have*fc>£en written into many particular 
programs^nduding genera! revenue sharing, 
the Safe Streets Act, and the Housing and N 
Community Development Act. As a conse- 



quence, state and local officials have been 
♦faced with a confusing array of sometimes- 
conflicting goals, standards, procedures, tam^ 
timetables. Richard B. Capafli contends that 
"the nondiscrimination rules provide the best 
example of helter-skelter federral decisionmak- 
ing." 47 He notes that a typical elementary and 
secondary school'district, engaging in one act 
*of discriminatory conduct againsrt a single 
individual, ■ - 

* •>* 

becomes "Inject to 24 separate? en- 
forcement actions brought by eight 
diffStent parties .under nine distinct 
'fede^l laws. . . * These federal equal- 
ity ifufes- have been layered with little 
or no concern for redundancy, CQn- 
sistency, overlap or logic 4 * 

.A* 

INTRUSIVENESS 

It is one thing, of course* for the national 
government to tell state and local governments 
''what" they must do. That, very often, has 
been objectionable enough. But it is yet an- 
other thyig to tell them not only whit they 
must do but exactly frovv they should do, it. 
Many intergovernmental regulatory programs 
in fact do carry With them rather detailed or- 
ganizational and procedural standards. At 
times, state and local Officials believe, Wash- 
ington has intruded into areas that, by tradi- 
tion and even the Constitution, are theij;*own 
business. ' . 

\ The National Health Planning and Resources 
[development Act of 1974 (PL 93-641) is a case 
in point. This act created a new health plan- 
ning and regulatory network at the state and 
locai levels and prescribed, in great detail, that 
networkVstructure and functions. Born out of 
Washington's concern vvfth the inflationary im- 
pact of rising health care costs, PL 93-641 re- 
quired each state to designate a State Health 
Planning and Development Agency (SHPDA); 
the delineation of local health service areas; 
and the formation in each area of a consumer- 
and-provider Controlled Health Systems Agen- 
cy (HSA). 

Most importantly, every state also was re- 
quired to enact certificate-of-need (CON) leg- 
islation meeting minimum federal standards. 
These CON programs set up a review process 
whereby the SHPDA must approve all major 



capital development projects, undertaken b^* 
health care facilities. Moreover/ states were 
empowered to periodically review the "appro- 
priateness" oi institutional health services. The 
WSAs were authorized to revievt and approve 
or disapprove a* variety of federal health funds 
coming into their areas. , 

This highly prescriptive" afnd extremely de- 
tailed statute also Was backed -by an unusually 
harsh fiscal sanction. A^ state's failure to com- 
ply jeopardized its entitlement, not just to the 
planning funds made available under the act, 
but to a variety of programs for public health 
services*, community mental health, and alco- 
hol abuse as well. For these reasons, attorney 
Thpmas J. Madden has declared that "the 
He^th Planning Act intrudes upon state and lo- 
cal operations to a greater degree than almost 
any other grant program/' 4 * ' 

State and local opposition to some provi- 
sions of the Hbalth Plannijfg Act resulted in a 
series of political and legal confrontations, in- 
cluding arguments that the law'is unconstitu- 
tional. The State of North Carolina protested 
that it" was being forced to regulate the actions 
of^private health care institutions — contrary to 
its own state constitution— or forego participa- 
tion in some 42 federal assistance programs. 
This, it believed, represented unlawful coer- 
cion and was a violation of basic states' rights 
protected by the Tenth Amertdment. Similarly, 
Montgomery Counjty, MD, challenged the pro- 
visions that allow local HSA'.s to make deci- 
sions which cannot be overruled iyy local coun- 
ty governments. 

Neither case was successful, however. Inf 
North Carolina v. Calif ano (1978), the U.S. Su-^ 
preme Couft upheld the act' as a valid exercise 
of .the spending power, and a U.S. District 
Court reached the same conclusion in 
Montgomery County, MD >. Calif ano (1979). 
Both regarded the law -as essentially a "coop- 
erative venture" between governments, offer- . 
ing inducements for state action, but not 
coercing it. v 

INEFFECTIVENESS 

As the foregoing suggests; state and local of- 
ficials have raised a variety of objections to the 
federal regulations which have been imposed 
upon. them. But another sort of concern has 



been voiced chiefly by others. These critics 
doubt that the mounting paperwork and red 
tape,pthe mandated expenditures; and federal 
intrusions into local decisionmaking h$ve 
reaped 'commensurate benefits, in 'the quality 
of hum^n life- 
Many poli,cy analysts — particularly, many 
economists — believe that regulatory programs 
"have been rather ineffective in achieving social 
and environmental objectives. For example, 
Lester B. Lave, the author of a recent 
Bcopkings Institution study, contends that "so- 
cial regulation is in trouble, not because it is 
too costly, but because it is ineffective in ac- 
complishing social goal?/' *° Many analysts also 

v, argue that alternative implementation strate- 
gies might prove more successful. At. the same 
time, membersfcof the intended beneficiary 
groups frequently protest that Washington has 

^ failed to follow through adeq^tely s on the 
commitments enshrined in law. For different 
reasons> then, both sets of critics argue that, in 
practice, many intergovernmental regulatory 
; programs have not worked very vyell. 

Xhe Occupational Safety and Health Act 
(OSHA) would be~high on many people's list as 
an example of an ineffective regulatory pro- 
gram. Launched with high hopes — one legist 
tiS/e sponsor expected a 50% reduction in job- 
related accidents by 1980 — OSHA instead 
became a symbol of bureaucratic red tape and 
bumbling, Its thousands of regulations and 
standards had little measurable effect on work- 
er safety. According to evaluative reports, 

... it is clear that OSHA's impact o;n 
injuries h^s been minimal. Most 
studies have been unable to find any 
statistically significant improvement. 
The most optimistic estimate, based 
on a study of " preventable" acci- 
dents in California, suggests a 2% to 
3% reduction in injuries and a 5% de- 
cline in deaths. There is nq evidence 
that injury rates decrease after a firm 
is inspected.' No reliable data are 
available op OSHA-induced trends in : 
occupational illnesses, but there is - 
little reason to believe that t^here 
h^ve been significant improvements- 
given the limited attention devoted 
to health hazacds by OSHA in the * 
past. 5z . 



UNACCOUNTABILITY 

, A final problem posed by intergovernmental 
regulation relates to the democratic process it- 
self. "Who is responsible?" is the basic ques- 
tion. "Not me" often is the official reply. " 

To many critics, regulatory'policies* seem to 
bring outthe worst in both federal legislators 
and bureaucrats. 53 it is too easy for officials to 
consider only the broad objectives of a pro- 
gram and ignore operational realities. It is sim- 
pler to frame standards to fit the few worst 
cases, but neglect the impact»upon other juris- 
dictions. And it is tempting totforget the costs 
of achieving national goals when the money 
beiYjg spent must be raised by a* lower level of 
government, ratherjhan by Washington itself. 

Furthermore i Ittfe complex cHain of events 
from enact mem, to administrative interpreta- 
tion, to adjudication, through final execution 
at the state and local Jevel (or both) diffuses 
policy responsibility. In one too-common sce- 
nario, Congressmen blame bureaucrats for 
overzealous interpretations of legislative in- 
tent; bureaucrats blame Congress 1qY either 
owr-specificity or a lack of adequate guid- 
ance; state and local officials charge* that'their 
hands are tiecfcby national requirements; and 
Washington points a finger at them for improp- 
er performance. Everyone, as often as not, 
flames the courts, although judges reply that 
they were only applying the law. 

The problems of accountability in regulatory 
programs are aptly illustrated by the Clean Air 
Act. The joint federal-state system employed to 
establish and enforce air quality standards 
means.that most voters find it difficult to know 
whoni to blame for unpopular or unsuccessful 
policies. In this and similar partial" preemption 
programs, 

the relationship, between the. levels 
of government has become so com- 
plex and intertwined . , . that the av- 
erage citizen is unable to compre- 
hend the system or to determine 
who is responsible for failure to 
achieve goats'. The facte of. citizen un- 
derstanding and the failure of the 
system fo achieve Congressionally 
mandated goals suggest that constd- 
eratiorv should be giveh to the rela- 
tive advantages of alternative meth- 



ods of, achieving rational goals/ 4 

Reauthorizations^ t^he /185-page C/ean Air 
legislation was forecast to be "as complicated 
as reivrititig part of the Talmud" since ^major 
policies are hidden in small phrases, subordi- 
nate clauses^and fine print " 55 Because of 

the intricacy of the issues involved, neither the 
nation's citizens nor most of its legtslators 
wVe expected to play an effective role in the 
^liberations; 




^ * * "It's the kind of thing where a Con- 
gressman is gomg to say to the staff * 
, guy, 'Just tell- me hOw to vote/ and 
r the third-level bureaucrat is the one 
who's .going to get the pressure be- 
cause the agency administrator will 
- ■ . have to take his word for it," said a 
former Senate staff worker, Only the 
* . few Vho care very much will be in- 
volved in the decisions^* " 



CONCLUSION 

The substantial growth of intergovernmental 
reguJ^fcon during the 1960s and 1970s brought 
to life fore a whole new set of comple x cliff 
cuft and controversial policy issues* As thisVe- 
vjew shows, state and local officials object to 
mandated federal costsand protest the inflexi- 
bility, inefficiency, inconsistency apd intrusive- 
ness of the new forms of federal regulation. 
OtKer critics wonder if the new regulatory pro- 
grams are very effective in accomplishing their 
objectives and whether national policies accu- 
rately reflect the vfews and preferences of the 
voting public and its elected representatives* 

These problems and issues are explored in 
more detail in the balance of this report. Chap- 
ter 2 explains the legal foundations of the new 
- federal intergovernmental regulation, traces its 
origin to Interpretations of specific Constitu* 
tional provisions, and describes the role 
played by the judiciary in scrutinizing federal 
4. regulation. Chapter 3 probes the politics of 
? intergovernmental regulation, rioting factdrs 
2 which have encouraged the Congress and Pres- 
. ident to enact increasing numbers of these 
statutes over the past 15 years. Chapter 4 is. 
concerned with implementation issues — pdr- 
ticularfy problems relating to rulemaking and 
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enforcement—while Chapter 5* examines the 
impact of federal regulation Or> states^ chies 
and counties ' as indicated ' in/tecfent ffejsea^ch 
reports* \ - ■ ' /V\ ,* V.. 

, , Against this analyt(c;a!; backdrop, -Chapter 6 
summarizes, altern^tiy^^ approaches to regula- 
tory reform; concentrating particularly on ac- 



tions during v the Carter and early Reagan Ad- 
ministration^^ as > well as current proposals. 
Chapter; f presents key summary findings and 
conditions from the entire study and offers 
this. (Commission's own strategy for reforming 
federal sregulatiQjft of % state and local 
> governments/ f ; 
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Appendix Figure 1-A 
Major Federal Statutes Regulating State ami Local Governments 



Trae* Objective 

Age Discrimination Act of Prevent discrimination on the basis 
1975 of age in federally assisted pro- 

grams. 

Age Discrimination in Em- Prevent discrimination on the- basis 
ployment Act (1974)*v of age in state and local government 

employment. • 



Architectural Barriers Act 
of 1968 



Civil Rights Act of 1964 (Ti- 
tle VI) 

Civil Rights Act of 1968 (Ti- 
tle VIII) 



Clean Air Act Amendment* 

of 1970 
* *, 
Coastal Zone Management 

Act Of 1972 
Davis-Bacon Act (1931 ) 3 



Education Amendments of 

1972 (Title IX) - 

Education for AH Handi- 
capped Children Act 

(1975) 

Emergency Highway Ener- 
< gy Conservation Act 

(1974)* 

Endangered Species Act of 

1973 » 



Make federally occupied and funded 
buildings, facilities and public con- 
veyances accessible to the physical- 
ly handicapped. 

Prevent discrimination on the basis 
of race, color or national origin in 
federally assisted programs. 

Prevent discrimination on the basis 
of race, color, religion, sex or nation- 
al origin in the sale or rental of feder- 
ally assisted housing. 

Establish national air quality and 
emissions standards. ' 

Assure that federally assisted activi- 
ties are consistent with federally ap- 
proved* state coastal zone manage- 
ment programs. 

* 

Assure that locally prevailing wages " 
are paid to construction workers em- 
' ployed under federal contracts and 
financial assistance programs. 

Prevent discrimination on the basis 
of sex in federally assisted education 
programs. 

Provide' a free appropriate public ed- 
ucation to all handicapped children. 

Establish a national maximum speed 
limit of 55 mph. 

* 

Protect" and 'conserve endangered 
and threatened animal species. 



Public 
Law 

94->135 



93-259; 
90-202 



90-480 



88-352 



90-284 



91-604 
$70 



74-403 



92-318 



94-142 



93-239 



Type 1 



CC 



DO 



CC 



CC 



CG 



CC.CO.PP 
CC 



CC 



CC 



CO 4 



CD 



93-205 CC.PP 



* 29 



Title 

Equal Employment Oppor- 
tunity Act of 1972 



Fair Labor Standards Act 
Amendments of 1974 

. • 

Family Educational Nights 
and Privacy Act of ... ' 
1974 "„ 

Federal Insecticide, Fungl- 
> ckfe„ and Rodent iclde 

Act (1972) 

Federal Water Pollution 
Control Act Amend- 
ments of 1972 

Flood Disaster Protection 
Act of 1973 

Hatch Act {1940} 

Highway Beaut if icatfon Act 
of 1965 . 

Marine Protection Re- 
search and 
Sanctuaries Act 
Amendments of 1977 

National Energy Conserva- 
tion Policy Act (1978) 

National Environmental 
Policy Act of 1969 

National Health Planning 
and Resources Devel- 
opment Act of 1974 

National Historic Preserva- 
tion Act of 1966 



Natural Gas Policy Act of 
1978 



Occupational Safety and 
£ Health Act (1970) 



Objective 



Public 
taw 




Type 1 



DO 



Prevent discrimination on. the basis 92-261 

of race, color, religion, sex or nation- ■ , 
al origin in state and locaj govern- 
ment employment. 

Extend federal minimum wage and 93-259 DO 
overtime pay protections to state and. 
local government employees.* 

Provide student and parental access 93-380 CC i 
to educational records while re- 
stricting access by others. 

Control the use of pesticides that 92-516 PP 
may be harmful to the environment. 

Establfe&federal effluent limitations 92-500 CC.PP 
to (xjntiw^ discharge of pollutants. 

; V.%. • ...... 

Expand cove rage of the national 93-234 
flood insurance; program. • 

Prohibit public empkjyees from en- 76-753 
gaging in certain pc%lcal activities. . 

Control and remove' outdoor adver- 89-^285 
tising signs along ma^Wghways. 

Prohibit ocean dump&ji jpf munici- 95-153 
pal sludge. » % 

Establish residential ene 
vation plans. 

Assure consideration of t 
mental impact of major f< 
tions. 

Establish state* and Joe 
planning agencies andproc 

Protect , properties of hislort 
chitectural, archeological and CMltur- 
al significance. / ; % y * 

Implement federal pricing policies 95-621 
for the intrastate sales of natural gas- 
in producing states. 

Eliminate unsafe and unhealthful 91-596 
working conditions. 



cc.co 

CC 
CO 
DO 



PP 

CC 

CO 
CC 

PP 
PP 



J 
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rm 

Public Utilities Regulatory 
PoliclM Act of 1978 

Rehabilitation Act of 1973 

(Section 504) 



Resource Conservation 
and Race vary Act of 
1978 , 

Saf» Drinking Watar Act of 
1974 

Surface Mining Control 
and^teciamatlon Act 
of 1977 

Uniform Relocation Aaalat- 
anca and Raal Proper- 
tiaa AcquialtionPoil- 
claa Act of 1970 

Water Quality Act (1965) 



Wholaaome Meat Act 

(1967) 

Wholaaome Poultry Prod- 
. ucta Act of 1968 



Objective 

Require consideration of federal 
standards for'the pricing of electricity 
. and natural gas. • / 

Prevent discrimination against other- 
wise qualified individuals on the ba- 
sis of physical or mental handicap in 
federally assisted programs. 

Establish standards for the control 
of hazardous wastes. 

Assure drinking water purity. 



Public 
Law 

95-617 



93-if2 



94-580 



93-523 



Establish federal standards for the 95-87 
control of surface mining. 




Set federal policies, 
reimbursement procedures for prop- 
erty aco^sitbo^mder federally as- 
sisted programs. 

. Establish federaj water quality stand- 88-66*8 
ards for interstate watap. 

Establish systems for the inpectipn 90-201 
of meat sold in intrastate commerce. » 

Establish systems jot the Inspection 90-492 
of poultry sold in intrastate com- 
merce. ' 



Type 1 

DO 



CC 



PP 

CC.PP.DO 
PP 

CC 



pp 
pp 
pp 



f Kay: crosscutting requirenrent (CC), crossover sanction (CO), direct order (.DO), partial preemption (PP), 

2 Coverage of tha act, originally adopted in 1967, was extended to state and local government employees In 1974. 

3 Although the Davis-Bacon Act applied initially only to direct federal construction. It has since been extended to some 77 
federal assistance programs, • 

4 Although participation is voluntary, the failure of a participating state to comply with federal requirements can result in 
the withholding of funds from several federal handicapped education programs. The requlremehta of PL 34-142 are 
nearly identical to those established by the Department of Education under Section €04 of the Rehabilitation Act a 
crosscMing requirement^*-' v r - ' 

* A permanent national 4f mph speed limit was established by the/ Federal-Aid Highway Amendments of 1974 (PL 
93-643), signed into law January 4, 1975. 

• Application was restricted by the Supreme Court ih National League of Cities v, Vsery, 426 U.S. 833 (1978), 
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Appendix Figure 1-B 
National Inventory of Crosscutting Requirements 

SOCIO-ECONOMIC POLICY REQUIREMENTS (36) 

A. Nondiscrimination (0) v 

4 

1. Civil Rights Act of 1964, Title VI (race, color or national origin) (42 U.S.C 2000d ef seq.). 

2. Age Discrimination Act of 1975 (42 U.S.C. .61 01). - 

3. Title IX of the Education Act Amendments of 1972, as amended by PL 93^-568, 88 Stat, 
• 1855 (20 U.S.C. 1681 et seq ). 

Housing % * 

4. Title VIII of the Civil Rights Act of 1968, PL 90-284, 82 Stat. 73 (18 U.S.C. 245). 

Handicapped 

5. Sec. 504 of the Rehabilitation Act of 1973, PL 93-1 12, and Rehabilitation Act Amendments 
' of 1974,, PL 93-516. ' v " - 

6. Architectural Barriers Act of 1968, as amended, PL 90-480 (42 U.S.C. 4151 et seq.). 

• ... 

Alcoholics o 

7. Comprehensive Alcohol Abuse and Aicoholism Prevention, Treatment, and Rehabilitation 
Act of 1970, PL 91-616 (42 U.S.C. 4581). * 

Drug Abusers 

6. Drug Abuse Office' and Treatment Act of 1972, PL 92-225, as amended (21 U.S.C. 1174). 

Construction Activities 

9. E.O. 1 1 246, September 24, 1 965, Part III (race, color, creed or national origin). 

B. Environmental Protection (16) 

10. National Environmental. Policy Act of 1969, as amended, PL 91-190 (42 U.S.C. 4321 et 
seq. ). 

11. Sec. 508 of the Federal Water Pollution Control Act Amendments of 1972 (Clean Water 
Act), PL 95HW0 (33 U.S.C. .1251 et seq.). 

12. Title XIV, Public Health Service Art, as amended by See* 1424 (e) of the Safe Drinking 
Water Act of 1974, PL 93-523 (42 U.S.C. 300f to J10). > , " * ' • 

13. Conformity of Ifrederal Activities with State Implementation Plans under the Clean Air Act 
„ Amendments of 1977, Title I, Sec. 129(b), . • • * 

14. Sec. 306 of Clean Air Act, as added by the Clean Air Amendments of 1970, PL 91-604, 84 
Stat. 1707. 

15. Endangered Species Act of 1973, PL 93-205 (16 U.S.C. 1531 et seq.), as amended by PL 
95-832. 

16. Floodplain Management. E.O. 11988, May 24, 1977. v . ' 

17. Protection of Wetlands, E.O. 1 1990, May 24, 1977. 

' 18. National Flood Insurance Act of 1968, as amended by Flood Disaster Protection Act of 
1973, PL 93-234, Sec. 102 and 202. ' , 

19. Fish and Wildlife Coordination Act of 1934 (16 U.S.C. 661 et seq.). 
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20. Sec. 106 of the National Historical Preservation Act of 1966, PL 89-665 as amended (16 
U.S.C. 470), 84 Stat. 204 (1970), 87 Stat 139(1973), 90 Stat. 1320 (1976), 92 Stat. 3467 
(1978). 

21. Procedures for the Protection of Historic and Cultural Properties (36 CFR 800). 

22. Protection and Enhancement of the Cultural Environment, E.0. 1 1 593, May 31 , 1 971 (36 FR 
- 8921, 16 U.S.C, 470). « , x 

23. Wild and Scenic Rivers Act of 7968, PL 90-542, as amended (16 U.S.C. 1271 et seqj. 

24. Sees, 307(p) and (d) of the Coastal Zone Management Act of 1972, as amended (16 U..SXJ 
1451 ef sec?.). , ) 

Construction Activities (Grants* Contracts) ' 

25-, Archaeological and Historic Preseration Act, May 24, 1974, PL 93-291 (16 U S C 
469a-469a-2). . 

C. Protection and Advancement of Economy (3) 

26. Cargo Preference Act, PL 664, 68 Stat, 832. 

27. Use of U.S. Flag Air Carriers, international Air Transportation Fair Competitive Practices 
The Act of 1-974, PL 93-623 (49 LLS.C. 1517). 

28. Placement of Procurement and Facilities in Labor Surplus Areas, 32 A CFR Part 134 

* f 

D. Health, Welfare and Safety (3) 

s 

29. Protection of Human Subjects of Biomedical and Behavioral Research, Sec. 474, National 
Research Act, PL 93-348 (42 U.S.C. 289-3) as implemented by 45 CFR 46. 

30. Lead-Based Paint Poisoning Prohibition (42 U.S.C. 4831(b)). 

. 31 . Animal Welfare Act of 1966. (7 U.S.C. 2131-2147). ' , . ~ 

E. Minority Participation (2) 

32. Indian Self-Determination and Education Assistance; Sec. 7(g), PL 93-638, January 4, 1975 
*25 U.S.C. 450e(b). . t) ' 

33. Creating a National Women's Business Enterprise Policy and Prescribing Arrangements for 
Developing, Coordinating, and Implementing a National Program for Women's Business En- 
terprise, E.O. 12138, May 18, 1979. 

F. UboAStandards (3) 
tee .Contracts Only 

34. Davis-Bacon Act, AO U.S.C. 276a— 276a-7 and 27 CFR Pt. 1, 46-Stat. 1494, Appendix A 

35. Anti-Kickback (Comeland) Act (18 U.S.C. 874; 40 U.S.C. 276cK 

36. Contract Work HoMs and Safety Standards Act (40 U.S.C. 327-332). . 

ADMINISTRATIVE AND FISCAL POLICY REQUIREMENTS (23) 
A. Public Employee Standards (2) 

37. Intergovernmental PersonnetAct of 1970, as added by Title VI, Sec. 602, Civil Service Re- 
form Act, PL 95-454 (42 U.S.C. 4728-4763). 

38. The Hatch Act (5 U.S.C. 1501-1508). 
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B. Admlnlatratlve and Procedural Requirements (General) (10) - 

j - ! - ' • 

39. Federal Grant and Cooperative Agreement Act of 1977, PL 95j224 (41 U.S.C. 501-509). 

40. OMB Circulate. A-40, Management of Fetie^l Repottingfiequirements. 

41. OMB Circular No. A-95, Evaluation, Review, arte Coordination of Federal and Federally As- 
sisted Programs and Projects, Revised, January 13, 1976. * 

42.0MB Circular No. A-111, Jointly Funded Assistance to State and Local Governments and 
/ Nonprofit Organizations— Policies and Procedures, July 6, 1976. 

43. E.0. 12044, March 23, 1978, Improving Government Regulations. i * 

44. Department of Commerce Directives for the. Conduct of Federal Statistical Activities, May, 
1978 (Formerly OMB Circular No. A-46). 

45. FMC 74-8, Guidelines for Agency Implements^ of the Uniform Reiocatipn Assistance and 
Real Property Acquisition Policies of 1970 Publid Law 91-646, October 4, 1976. 

» 46.Treasury Circular No. 1082, Nptifitf^tion to Stains of Grant-in ; Aid Information, August 8, 

1973. ' \ / 

47. Treasury>Circular No. 1075 (Fourth Revision), Regulation Govemingthe Withdrawal of -Cash 
from Treasury for Advance Payments under Federal Grant and CNheT Programs, December 
14,1947. « s " \ ' 

48. Claims Collection Act of 1966, PL 89-508, 89 Stat. 309 (31 U.S.C. 952) 

C. Recipient-Related Adminiatrative and Fiecal flequlrements «) 
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Nonprofit OrganJfattone and Jlnstttut tons 

49. OMB Circular No..A-21 (Formerly FMC 73-8, December 19, 1973), Cost Principles for Edu- 
cational Institutions, J/farch 6, 1979. 

50. OMB Circular No. A~V»1 1 0, Grants and Agreements wi^h Institutions of Higher education, Hos- 
pitals and Other Nonprofit Organization-Uniform AdmFrtistratlve Requirements, - July 30, 

. 1976. * t \ ) - 

51. FMC 73-3, Cost Sharing on Federal Research, December 4, 1973: 

52 OMB Circular No. A-§8 (Formerly FMC 73-6), Coordinating Indirect Cost Rates and Audit at 
..yEducationai Institutions, December 19, 1973. Revised A-88 (formerly FMC 73) to be pub 2 
lished in July, 1979. ' \j 

53. FMC 73-$ Administration of College and University Research Grants, December 19, 1973. 

State and/Or Local Governments . j 

54. OMBCircular No. A-90, Cooperating with State and Local Governments to Coordinate and 
Improve Information Systems, September 21, 1968. j 

55. OMB Circular No. A-102, Uniform Administrative Requirements for Grants-in-Aid to State 
and Local Governments, Revised, August 24, 1977. 

56. OMB Circular No. A-73 (Formerly FMC 73-2 September 27, 1973), Audit of Federal Opera- 
. "Hons and pSgrams, March 15, 1978. ; v \ . 

57. FMC 74-4, Cost Principles Applicable to Grants and Contracts with State and Local Govern- 
ments, July 18, 1974. 

D. Access to Information (2) 

58. Freedom of Information Act (5 U.S.C. 552). 

59. Privacy Act of 1974, PL 93-579J5 U.S.C. 522a). 

^SOURCE: Office of Management and Budget, Managing Federal tesistance\fithe 1980s, Working Papers, Volume I 
(Washington, DC: U.S. Government Printing Office, 1980), pp. A-fr-,1 to A-8-6. / 
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V ' Chapter 2' 

The Legal Foundations of 
Regulatory Federalism: 
Constitutional and Judicial Perspectives 



'"•j 



This Constitution, and the Laws of 
-the United States which shaft be 
made in pursuance thereof; and all 
treaties made, or which shall be 
made, under the Authority of the 
United States, shall be the Supreme 
Law of the Land. . . 

So, In part, reads Article Vt of the United - 
States Constitution, the "implementing" sec- 
tion of the nation's paramount legal document. 
"[f|he source of much virulent invective andv 
petulant declamation" 2 at its "birth" nearly 
two centuries ago, the supremacy clause and 
the more expansive, as well as inferential, fed- 
eral powers which flow from jt have remained 
\, sources of some discontent— discontent 
spawned by the fact that it is through such 
powers that the national government/ either 
directly or circuitously, may. regulate state poli- 
cy and/or preempt state activity. 

Being a relatively brief and open-ended doc- 
ument, the Constitution is the subject of ongo- 
ing interpretation and reiqterpretation. And, 
despite the obvious brilliance and consider^ 
ble difficulty which went into drafting the orig- • 
inal document, that task may, in fact, have 
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been the easiest task involved in the develop- 
ment of Constitutional law. Hence, any powers 
which the federal government wields today are 
powers which have been defined over a period 
of 193 years — poyvers which will,, no doubt, 
continue to be redefined for as long as the Re- 
public survives. 

The supremacy clause, while expansive on 
its face, does not authorize the federal govern- 
ment to do whatever rt pleases. The laws of the 
United States are supreme only as long as they 
conform to other provisions of the Constitu- 
tion. Therefore, if the federal government is to 
impose rules ajrid prohibitions on the states, it 
must find justification in other portions of the 
Constitution. Such legal justifications may run 
the gamut from those which are fairly explicit, 
to those which are plausibly implicit, to those 
which, some would contend, require rather 
tremendous leaps of faith. Moreover, the vari- 
ous justifications need not be mutually exclu- 
sive, as more than one Congress— in Constitu- 
tionally, hedging its bets— has been quite 
mindful- Thus/ the federal power to regulate 
the states is as complex as it always has been 
controversial., 

Because of this inherent complexity, there is 
no simple method of perfectly dividing, for the 
purposes of explanation, either>the Constitu- 
tional powers of the federal government (and 
the states) or the historical time frames in 
which those powers have b6en delineated and 
refined. Nonetheless, this section, by way of 
background, will attempt to analyze those pro- 
visions of the Constitution which form the ma- 
jor hasps for, and prohibitions against federal 
regulation and briefly trace their development 
through the New Deal. While such a mammoth 
chunk of time (covering the Civil War, the 
Great Depression, and the addition of 35 states 
to the Union) constitutes an admittedly con- 
trived historical ('era/' it is employed here be- 
cause it was a period which witnessed the legal 
evolution of federal regulatory powers over 
primarily economic matters and the creation, 
as a result, of a line of legal precedent which 
has acted as a stmng basis for modern 
intergovernmental Regulation. Succeeding sec- 
tions will examine the legal developments anal 
changing judiciaf^attitudes which Jlaye, over 
the past 25 years, fostered a virtual explosion 
in the number, type and extent of federal 
mandates. 
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INTERGOVERNMENTAL REGULATION 
AND THE LAW: 
CONSTITUTIONAL FOUNDATIONS 
AND EARLY APPLICATIONS 

The Explicit Constitution: 

"Direct" Sources of 
Regulation and Preemption 

\ 

THE COMMERCE POWER 

The source of intergovernmental regulation 
?nd national 1 prerogative Hes in the powers of 
Congress. Most of the more expansive powers 
of Congress, both explicit and implicit, are set 
forth in Article 1/ Section 8 of the Constitution, 
And, of those powers, the most direct source 
of potential Constitutional restraint upon state 
governments (the 14th Amendment being the 
notable exception) is found in the commerce 
clause— in particular, the Congressional 
charge to "regulate commerce « . . among the 
several states/' 

As -much as, if not more than, any other fed- 
eral power, the grant of Congressional power 
to rejgulate commerce was a reasoned and rea- 
sonable reaction to the nation's near disas- 
trous experience under the Articles of Confed- 
eration, for allowing the individual states such 
power had resulted in commercial anarchy.. 
Thus, while the founders were less than collec- 
tively sanguine about much of the proposed 
Constitution, 3 the commerce clause, according 
to James Madison, "seems to be an addition 1 
which few oppose and from which no appre- 
hensions are entertained/ 4 Both opposition 
and apprehension;, however, were quickly 
forthcoming. , 

Hence, while there was immediate and fairly 
universal agreement over who should, regulate 
commerce, the Constitutional ink h^d barely 
dried when what, how, and where carri£ info 
contention. The "answers,'/ proffered Jby Chief 
Justice john ^Marshall 158 years ago, remain 
central to the definition of commerce — this, 
despite more than a feW attempts to limit its ' 
scope. : / 

Marshall, first, spokfe^to the "what" and, 
here,' his answer suggested a near all- 
inclusiveness, for he sur|marily dismissed the 
notion that commerce was merely a synonym 
for # traff)t\* Rather, he cjmjjended that: 
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Commerce, undoubtedly, is traffic, 
but it is something more: it is inter- 
course. It describes the commercial 
intercourse between nations, and 
parts of nations, in all its branches, 
and ts regulated by prescribing rules : 
for carrying oh that intercourse. . 5 

At a^time when Congressional activity in 
"regulating" commerce was limited to policing 
foreign vessels and licensing some coastal 
traders/ Marshall's definition held little mean- 
ing beyond its immediate impact in destroying 
a steamboat monopoly. Yet, his inclusive ter- 
minology had given Congress the power to 
control the practices of virtually every sort of 
commercial activity—a power not lost on mod- 
ern Congresses! 

Second, Marshall addressed the meaning of 
"among the states/' 

The word "among" means intermin- 
gled with. ,A thing which is among 
others, h intermingled with them. 
Commerce among the states, cannot 
stop at the externa) boundary lines of 
each state, but may be introduced 
into the interior 7 ^> 

Again, at the time, -this portion of* the opinion 
had only limited meaning. Yet, the statement 
(mplies a thin, if not nearly invisible, line be- 
tween interstate and intrastate commerce, the 
impercepfibiHty of which, ha$ been used in mo- 
dernity for every , manner of national regula- 
tion. a 'Finally,* the Chief Justice attempted to 
speak to the question of concurrent federal- 
state regulatory powers. On this point, how- 
ever, he was somewhat vague, calling the fed- 
eral commerce power "complete" but failing 
to say "whether the* states had any actual con- 
current power over interstate commerce in the 
absence of federal regulation/' 10 

Twenty-seven years folfowing the Marshall 
Court's commerce decision, the Supreme 
Court, than presided over by Roger Tanqy, ex- 
panded on the issue of concurrent powers by 
calling upon a doctrine of "selective exclusive- ' 
ness/' Using that doctrine, Taney conceded 
that the states were not "expressly excludefd] 
... from exercising an authority over [com- 
merce.]" 11 Rather, the CoUtt held that the pow- 
er to regulate commence was only exclusive to 
Congress if Congress chose to exercise it.- In 



- the Court's words, i'the nature of [the com- 
* merce power] is such, that untif Coagress 
should find it necess9ry to exert its power, it 
should be left to the legislation of the 

. states 12 

In practice, the federal government did little 
to actively regulate the nation's commercial ac- 
tivity until the 20th century and what little it 
did was primarily in the narrow area of traffic. 
Moreover, eyen these limited endeavors were 
quickly gutted by justices who favored unre- 
strained capital expansion. 13 Instead, the fed-- 
r eral commerce power w$s used restrict iveiy.by 
the courts to curb state power (thereby, mak- 
ing' something of a legal fiction of the Taney 
doctrine), ratherthan to promote any federal 
activity. 14 In fact, prior to 1900 nearly all of the 
1,400 commerce cases to have reached the Su- 
preme Court were, examinations of state laws 
and practices. 15 

The turn-of-t he-century saw the beginning of 
a "New Nationalism", the policy brainchild of 
President Theodore Roosevelt. It also wit- 
nessed, through RQosevelt's inventive use of 
the commerce clause, the creation of a there- 
tofore unheard of federal police power, 
Through-TOt power, the President and Con- 
gress, with the acquiescence of the Surpeme 
Court, moved aggressively into jareas 
traditionally poHced by the states and through 
them local governments. These areas involved 
■ merchandise, people and practices which * 
crossed state boundaries. Thus, the federal 
government, backed by the Court, attacked 
gambling, 16 tainted food and drugs, 17 prostitu- 
tion 1 * and an afray of additional practices and 
items deemed socially, medically or economi- 
cally harmful to the public. 19 

Moreover, the Court looked favorably on 
Roosevelt's enthusiastic trust-busting activi- 
ties, 20 as well as on his efforts to revitalize the 
■crippled Interstate Commerce Commission. 21 
Such endeavors were sustained and enlarged 
throughout the equally vigorous Wilson 
years. 22 

The quantum regulatory leap which the fed- 
eral government had made during the first two 
decades of this century was not, however, 
without its detractors. Jn fact, so expansive was 
that leap 23 that an equally "expansive" reaction 
was probably inevitable. And, when the reac- 
tion occurred, it occurred with gusto — in the 
Presidency, the Congress, and perhaps most 
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visibly and certainly for the most protracted 
period of lime in the Supreme Court, Thus, 
alleging improper use of the commerce power, 
the Court struck down a child labor law, 24 
chipped away at provisions of the Clayton 
Anti-Trust Act, 2 * and, of course, in, some of its 
most famous commerce-related decisions/ 
completely undermined the first New Deal. 2 * 

No doubt, the most profound turning point 
in the long 1 history of the federal interstate 
commerce power occurred during the second 
New Deaf of Franklin Roosevelt — profound not 
only because it resulted in the prodigious ex- 
pansion of the federal government's regulatory 
control over the economy but also because the 
period's broad legal interpretations of the 
commerce power, with few exceptions, h^ve 
persisted to this day. 

If Supreme Court rulings respond to public 
opinion, that response during the initial dis- 
ruptions of the Great .Depression was dilatory 
to say the least, causing an angry and frus- 
trated President to resort to an extreme and ul- 
timately unsuccessful court-packing plan. 
While it has never been clear whether Roose- 
velt's threat caused the Court .to change, 
change it did arid in the extreme. And, the 
most extensive changes occurred in the realm 
of commerce. 

Thus, in a^series of decisions handed down 
between 1937 and 1942, the Supreme Court 
sanctioned an almost unlimited Congressional 
power to regufate interstate commerce. 

Although activities may be intra- 
state in character when separately 
considered, if they have such a close 
and $ubstantiat relation to interstate < 
commerce that their control is essen- 
tial or approriate to protect that com- 
merce from burdens and obstruc- 
tions, Congress cannot be denied 
the power to exercise the control. 27 

The power of, Congress over inter* 
state commierce is not confined to 
the/ rfegulation of commerce among 
the states. It extends to those activi- 
ties intrastate which so affect inter- 
state commerce or the exercise of * 
the power of Congress as to make 
regulation of tjiem approprlaiJir 
means to the attainment of a legiti* 

c 
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mate end, the exercise of the . 
granted power of Congress to regu- 
late interstate commerce 28 

-[Elven if appellee's activity be local 
and though it may not be 'regarded as 
commerce, it. may still, whatever its 
nature, be reached by Congress if it 
exerts a substantial economic effect 
on interstate commerce, and this if- 
respective of whether such effect is 
what might at some-earlier time, have 
• been defined as "direct" or "Indi- 
rect."... 21 

By 1942, the Court had decided that there 
were few private sector activities which the 
federal government 1 could not in some way 
touch through its power to regulate interstate 
commerce. Morever, if a state activity con- 
flicted with, or was contrary to a federal' en- 
deavor, the state action could be superseded. 
Of equal importance, in the wake of this new 
"no holds barred' judicial attitude, -however, 
would be the use, in succeeding years, of a 
kind of "partial preemption" — a way for the 
* federal government, practically speaking, to 
mandate certain state activities in the absence „ 
of any explicit Constitutional authority to* do 
so. 30 K # , 

THE 14TH AMENDMENT 

Through the commerce power, Congress 
may directly regulate private industry and di- 
rectly preempt state authority. It is, then vis-a- 
vis the states, a directly negative power.^ The 
commerce power, as will became clear in suc- 
ceeding sectipns, may only be used to require 
certain positive state actions in 'a rather circui- 
tous, if ultimately quite effective, manner. In 
fact, the founders^ being representatives of in- 
dividual state$, were understandably quite as- 
siduous in avoiding language which might be 
interpreted as giving the federal government a 
right to force an undesired activity upon a 
state. While the Constitution conferred on the 
federal government a number of positive pow- 
ers subsequently denied to the states, and 
even absolutely barred the states from per- 
forming certain other functions, it nowhere of- 
fered to Congress any* specific power by which 
it could require the states to do anything. And,/ 
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even when that power was granted 79 years lat- 
er, it was stated in negative terms and usee! in a 
primarily negative manner for approximately 
eight more decades. 

* Nonetheless, the great 14th Amendment, the 
' post-Civil War declaration of national suprem- 
acy, was not without substantial importance 
even in its ''negative" stage, for the concepts 
developed during that period literally revolu- 
tionized Constitutional and became the ba- 
sis (or the so-called judicial activism of the 
1950s, 1960s, and 1970s. - * 

Thus, although the amendment's potential as 
an instrument for mandating positive state ac- 
tions was not fully rea/ized until w^l! into this 
century, much of its conceptual promise was 
rather quickly gleaned. 

Based on the Civil Rights Act of 7S66, Section 
1 of the, 14th Amendment reads: 

All persons born or naturalized in 
the United States, and subject to the 
jurisdiction thereof, are citizens of 
the United States and of the state 
wherein they reside. No state shall 
make or enforce any law, which shall 
abridge the privileges or immunities 
of the citizens df the United States; 
nor shall any state deprive any per- 
sonof life, .liberty, or property, with- 
out due process of law; nor deny to 
m any person within its jurisdiction the 
equal protection of 4he laws. 31 ■ x 

Op its face, the obvious purposes of the 14th 
Amendment were to confer citizenship on the 
recently freed black population and to estab- 
lish a national citizenry invested with all the 
rights and privileges oHhe United States Con- 
stitution. Yet, these "obvious" objectives wete 
really accomplished in name only until well 
into the 20th century. 

Hence, the black person may indeed have 
been granted citizenship and equal protection 
of the laws, but "equal" soon came to mean / 
separate 32 and citizenship was attended by the/ 
"privilege" of being treated unfairly and "im- 
munity" from a decent standard of living. 
Moreover, the Supreme Court did ,not even 
hint at the fact that such an interpretation 
might somehov^ be faulty until, as late as 
1938 3 *— and, then, only in very specific 
instances. 



Nor did the idea of national citizenship fare 
much better. In fact, a mere five years after the 
amendment's ratification, the privileges and 
immunities clause had, in effect, been judfcial- 
ly repealed, 34 foreclosing large scale applica- 
tion of the Billof Rights to the jtfates, except in 
selected (usually First Amendment) areas, 35 un- 
til the 1960s. 36 

AH pf this is not to say, however, that the 
14th Amendment Jay dormant until recently. 
Quite tjbe contrary, it has been employed fre^ 
quently and ingeniously throughout its Consti- 
tutional lifetime. And, some of the concepts 
developed during the late 19th and early 20th 
centuries—though used for entirely different' 
purposes—are crucial to an understanding of 
the amendment's function today, 

Substantive Due Process 

Due process, of course, is one of the oldest 
and most venerable concepts in Anglo- 
American law—dating back at least to the 13th 
century signing of the Magna Carta. Yet, its tra- 
ditional function had been to setve as a proce- 
dural safeguard. That is, due process of" law 
had always been interpreted to mean that a law 
or justice must be equitably (and Constitution- 
ally) created and applied. And, even this would 
be a somewhat broad description, for in prac- 
tice due process was almost exclusively. applied 
to the administration of criminal justice- Begin- 
ning in the late 19th century, 37 however, due 
process was extended and -Constitutional law, 
as a result, was revolutionized. 

In 1890, the Supreme Court first found a 
state law unconstitutional on substantive due 
process grounds. 3 * In that instance it ruled that 
a life, equitably, applied, and enacted by a duly 
elelfed and procedurally proper state legisla- 
ture violated the 14th Amendment by depriving 
the railroads of "property" without due proc- 
ess of law. This new, and obviously radical, in- 
terpretation of the concept transformed it from 
a process-related safeguard to "a guarantee 
against unreasonable legislative interference 
with private property." 39 

Equal Protection 

Though, as noted earlier, equal protection 
was selectively applied until the mid-2pth cen- 
tury, it too signalled a revolutionary change in 



29 



I 

Constitutional law from its inception. Hence, 
while the principle of due process— if in an- 
other fprm — was over 600 years old and had al- 
ways been applied to the federal government 
through the Fifth Amendment, the equal pro- 
tection clause — a guarantee that "any classifi- 
cation of 'person^' shall be reasonably related 
to the purpose of good government" 48 — is 
found nowhere except** n the 14th Amend- 
ment. Of course, the authors' original intent to 
protect the rights of blacks 41 fell quickly by the 
wayside, but throughout the amendment's ear- 
ly life the concept experienced some develop- 
ment-through its application to other "per- - 
sons" as defined by the courts. 

"AH Personsf 

A final early contribution of the 14th Amend-^ 
ment was the extension of tne status of "per- 
sons" to corporations. 42 While the fact is not of 
immediate significance for the purposes of this 
chapter, it is important* when viewed in the 
larger context of extending personality to enti- 
ties Which are not necessarily individual human 
beings. And, as will be discussed in a subse- 
quent Section, that states would be extended; 
in fhe 1960s, to municipalities— not as a pro- 
tection but as a liability. 

THE VOTING AMENDMENTS 

As originally drafted, the Constitution 
sought to provide the states with-some amount 
of structural influence over national 
policymaking. 43 Thus, Senators were to be cho- 
se'n by the state legislatures 44 and the qualifica- 
tions of voters for Congressional elections 
were to be determined 'by the states. Begin- 
ning in- 1870, of course^ state power over the 
composition of the electorate was severely cur- 
tailed, at least in theory, by means of the 15th 
Amendment, which prohibited discrimination 
in the voting booth on the basis of "race, col- 
or, or previous condition of servitude." The 
same prohibition was applied to discrimination 
on the basis of sex in 1920 through the 19th 
Amendment and 44 years later, the 24th 
Amendment banned the use of poll taxes as a 
means of weeding out "undesirable" electors,. 
Finally; in 1971, the Constitution was amended 
for the 26th time to prohibit discrimination 



against voters 18 years and older on the basis 
of age. The combined effect pf these amend- 
ments (particularly^ the 15th as implemented 
through the Voting Rights Acts) and Supreme 
Court redisricting decisions in the 1960s 
would be to give the federal government a 
great deal of regulatory latitude over important 
areas of state procedure and effect a corre- 
sponding weakening of the states' structural 
influence over national policymaking. - 

The Implicit Constitution: 
Indirect Sources of Regulation 

TAXING, SPENDING AND 
THE GENERAL WELFARE 

In a sense, as the "previous pages have 
shown, even the explicitly regulatory provi- 
sions of the Constitution, such as the com- 
merce clause, have been repositories of im- 
plicit federal powers which the founders ccmld 
hardly have imagined. Nonetheless, all of s the 
aboye mentioned Constitutional provisions 
were seen, from their origins, as explicitly reg- 
ulatory in orte way or another. The same was 
not so explicit for the Congressional charge to 
"lay and collect taxes ... and provide for the 
. . . general welfare." 45 On Its face, the act of 
raising and subsequently spending money 
does not appear regulatory at all. Yet, both* 
components of the clause have been use.d fre- 
quently in that regard. 

Thus, the Courts, have N Hong acknowledged 
that "[ejvery tax is in. some measure regula- 
tory." 4 * What makes the*' use of taxation-as- 
regulation implicit, howeyer, is its incidental 
nature, That is,' in enacting a tax, Congress 
must indulge in the pretense that rai sing reve- 
nue is its major purpose— even where that 
quite obviously is not the case. 47 ^ 

Like the commerce power, the use of the 
' taxing power as a regulatory device has worked 
most frequently to preempt state activity. How- 
ever, clever manipulation of tax policy has also 
been used to "induce" state performance of 
certain functions. Jn facf^ the now familiar in- 
ducement versus coercion standard "first 
evolved in cases challenging conditions at- 
tached to credits against federal taxes awarded 
4b encourage state development of "a particular 
program/' 4 * • 



Ttiu^, for example, th£ unemployment insur- 
ante component of the Social Security Act 
uses the tax .credit* devic^ for employers 
contributing to ^tate unemployment funds, 
v When, the att .w^ts Challenged irt 1937 as 
cp^r^ing states to piss legislation and as an in- 
vasion of state! powers, the Court held that 
"the e^ise is nbt void as involving coercion of ' 
the states in contravention of the Tenth 
Amendment or of restrictions implicit J n our 
federal form of government/' 4 * Rather, the jus- 
tices 1ikev1ed:the"a^i-tQ , 'a , "temptation/H&om \ 
which 1 states iVere free toYefsain. . 

Of course, legality and philosophy aside, no 
state could practically .have refused to partici- 
pate since its 'business empioyers would not 
then have received the credit. 'The* tax-credit, 
was thus an expedient way of avoiding Consti- » 
tu|ionai objections to a direct compulsion of 
state action under the commerce power/' 5 ' 

A far more common vehicle for "tempting" 
.states, to, undertake (or refrain from) some ac- 
tivity; has been the so-called spending power. 
Hence, Congress has long been in the business 
of providing financial assistance to the states, 
conditioned on some desired state response. 
In turn, these Conditions need only be "rea- 
sonably related to. a legitimate .nation^ pur- 
pose" and provide the states with '"an option 
to fail to respond, so that the program may be 
said to, induce but not coerce participation/' 52 
The courts have employed this two-pronged 
test since T923, 

fn the case of Massachusetts v. Mellon , 53 the 
Supreme Court? dismissed a challenge to a 
grant-in-aid program by noting that: 

Probably, it would be sufficient to 
- point out that the powers of the state 
, * are not invaded, strtce-the statute 
imposes no obligation but simply ex- 
tends an option which the state is 
free to accept or reject. ... If Con- - 
gress enacted (the program] with the " ' 
ulterior purpose of tempting [the 
states) 'to yield, that purpose may be 
effectively frustrated by the simple 
expedient of not yielding.* 4 

MoreoVer, in the case of LAS/ v. Butler,™ the 
Court— though striking down the Agricultural 
Adjustment Act— nonetheless sanctioned the 
use of the Congressional spending power to. 



achieve ends not necessarily included in the 
enumerated powers. Later, in Oklahoma v. 
Civil Service Commission,** the Court declared 
that; supplementing its power to spend for the 
general welfare, Congress possesses the "pow- 
er to fix the terms upon which its money.allot- 
ments to the states shall be disbursed/' 57 

From the beginning, then, the Court has de- 
fined state receipt of federal expenditures as a 
contractual arrangement— -albeit, a somewhat 
special contractu^ arrangement. 58 States (and 
localities) are admonished to abide by all the 
terms of the contract if they wish to continue 
receiving the benefits— even if 'those terms/ 
under different circumstances, would clearly 
be unconstitutional. Thus, it would be patently 
unconstitutional for Congress to directly regu- 
late the political . activities of state employees, 
but it may do so indirectly arid with full Consti- 
tutional blessing by making such regulation a 
condition of federal aid* 5 * 

Finally, what is the "general welfare"— that 
amorphous recipient of Congressional taxing 
and spending? It is, according to a 1937 Su- 
preme^ Court decision, what Congress says it 
is. 60 

WHAT IS NECESSARY AND PROPER? 

, s 

Probably no Constitutional phrase elicited 
more or greater.opppsition Jhan the Article I, 
Section 8 instruction to Congress, "To make all 
Laws which shall be necessary and proper for 
carrying into execution the foregoing powers, 
, and all other powers vested by this Constitu- 
tion in the government of the. United States, or 
in any department or officer thereof." Critics, 
not surprisingly, claimed that the vagueness of 
the clause was inherently dangerous— that 
necessary and proper could be defined to en- 
compass any conceivable legislative action. v 
Moreover, in addressing the criticism, neither. 
Madison nor Hamilton (who, in their post- 
Publius years, were to disagree more than 

f ree), would allow themselves to be'pinned, 
wn to specifics. 61 

•8k>r did Chief Justice Marshall, in one of his 
most far-reaching opmions; actually define the 
phrase. Rather, he tiewe'd necessary and prop- 
er as investing Congress with unspecified 
"means"— or implied powers—for tarrying 
out its Constitutional "ends"; 



let the end be legitimate, let it be 
-within the scope of the Constitution, 
and all means which are* appropriate, 
which are plainly adapted to that 
end, which are not prohibited, but 
consist with the- letter and spirit of 
the Constitution, are - Constitu- 
tional. . . 

By the 1940s; through the course of 150 years , 
of Constitutional development, the federal 
government had come to possess— if not actu- 
ally employ— a vast reservoir of powerful tools 
for achieving national purposes. It could regu- 
late intrastate matters if those matters affecte^ 
interstate commerce- — even remotely. It couldP 
if it' so chose, protect the rights of state citi- 
zens against state laws and practices. It could 
regulate, again if it chose, many -state electoral 
practices. It could attach conditions to receipt 
of its money which/ in turn, cquld prohibit or 
force certain state actions, it could achieve any 
legitimate Constitutional end through -any 
means not specifically prohibited. And, over- 
arching all of this, its laws were to be consid- 
ered supreme. Of qourse, the states, too/ had 
powers. And, it is to these "reserved" and pro* 
tective powers which we shall turn next. 

The Constitution and the States 1 

Being a document of nationhood, the Con- 
stitution does not dwell upon the states. Rath- 
er, it is primarily a series of responsibilities and 
prohibitions addressed to the national govern- 
ment and its officers. Of course, the states do 
figure in— positively, in their control (now 
greatly diminished) over the composition of 
the electorate and elections generally an^i neg- 
atively in a number of admonitions specifically 
prohibiting them from engaging in some of the 
Article I, Section 8 potfers of Congress. 63 For 
the most part, however, the Founders assumed " 
that state governments — being closer to the 
people and being the sour« "either directly or 
through the people,* 4 of/the Constitution 
itself— would do most of t|fe governing. 

That this Constitutional "assumption" was 
not universally shared is seen in the amount of 
space which Madison and Hamilton devoted in 
the Federalist Papers to reassuring doubters of 
the continued strength — indeed, the superior- 

32 
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ity— of the states under the proposed 
Con&itytion,** 

Mpre important, many of 'the states them* 
selves insisted, as a bargaining point for rat if i- 
catroit, on the subsequent enactment of 
amendments establishing a Bill of Rights, to be 
modeled on similar rights found in their own 
constitutions.** And, among these ten amend- 
ments is onet addressed to the powers retained ^ 
by the Mates. 

Thus, the Tenth Amendment to the Constitu- 
tion asserts that; 

The powers not delegated to, the 
United States by the Constitution, 
nor prohibited by it to the states/ are 
reserved to the states respectively, 
or to the people.*? 

Whatever thosfe reserved powers ma* (or may 
notf include today, they were vast indeed in 
the late 18th and early 19th centuries when ma- , 
jor national concerns consisted primarily of de- 
fense, foreign policy and territorial govern- 
mentV Under the Tejith Amendment, then, 
according to Professor lewis B. Kaden: 

. . .[Tlhe states were left with much of * 
the responsibility commonly associ- 
r >ated with government. The states, 
V- ' / afid the-substate government in cit- 
^ ies or Counties they created and con- 
trolled, determined which services 
to provide their : tjnhabtt^r^s^ and the j 
form, level and means .of providing 
thenr. Public safety,* education, vtqjm « ^ 
fare/ economic development, control 
of. private* business activity^ protec- V 
tion of natural resources— the defink / 
tion of collective or social goods, , 
/^Hnd the allocation of fiscal and 
administrative responsibility for their 
provision, both between public ad- 
ministration within the state — werfc 
all matters of state determination. 
The states, accordingly, used their 
governmental powers to tafc, spend, 
and regulate to implement the basic 
decfsions made in these matters ^ 

As might be expected, the powers subsumed v 
under the Tenth Amendment ebbed and 
fldwed in the opposite direction to those of 
the federal government. For example, whefe a* 
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proponent of federal regulation might argue an 
expansive interpretation of the commerce 
clause, an opponent would be likely to argue 
for equally expansive reading of the Tenth 
Amendment Thus, the Supreme Court in 1935 
struct down the National Recovery Ad, the 
centerpiece of the First New Deal,„as an "extra 
Constitutional authority . . . precluded by the 
explicit terms of the Tenth Amendment."*" Yet, 
a mere six years -later, -it had reduced the same 
amendment to little more than a Constitutional 
adage: . f \ . 

Our conclusion is unaffected by 
the Tenth* Amendment. . . ■ the 
amendment states but a truism that 
all rs retained which has riot been 
s u rre ndered/ The re is nothing in the 
history of its adoption to suggest that 
it was more than declaratory of the' 
relationship between the national 
and state governments as it had been, 
established by the Constitution be- 
fore the amendment or that its pur** 
pose-was other than to allay fears 
that the View national government 
might seek to exercise powers not v 
granted, yand that .the states might 
not bc^dbie to exercise fully their re- 
served powers 70 

Whether or not the drafters and adopters of 
the Tenth Amendment were engaging in soph- 
istry on the one hand or tautology on the 
other, as the Court implied, the amendment 
appeared/ by 1941, to have been relegated to a 
place of Constitutional insignificance. 

Like the Tenth Amendment, the 11th Amend- 
ment to the Constitution was designed to pro- * 
tect the sovereignty retained by the state*. 
Henc^jF the amendment was born of state dis- 
satisfaction with the authority of the federal ju- 
diciary,, coming to a head when, in 1793, the 
Supreme Court allowed two citizens of South 
Carolina to sue the state of Georgia. 71 

Ratified in 1798 the amendment states that 

The judicial power of the United, 
States shall not be construed to ex~ 
tend to any suit in taw or equity, ? 
commenced or 5 prbsecuted against 
one of the United States by citizens 
of another state or by citizens or sub- 
jfccts of any foreign state. JX / 



Unlike the Tenth Ajrnendment< the 11th 
Amendment is more specific and therefore has 
at least stood on* its fao/ value. However, a 
series of court cases undermined its actual ef$- 
" cacy. Thus, in 1WJ8, iri ex parte Young, 7 * the 
Supreme Court Ailed that when a state official 
acts unconstitutionally/ he /Or she is stripped of 
official capacity for the purposes of an 11th 
Amendment defense. According to A. E. Dick. 
Howard: 

the result of the: Young fiction is a t 
paradox: ail unconstitutional act by a 
state official is /'state action" for the - 
purposes of the 14th Amendment 
(the official may even be acting , 
against state policy or violating state 
law), but an injunction against him is / 
not an injunction against the state 
for the purposes of the 11th Amend- 
ment.. A$*a state can only act through 
flesh-and-blood individuals, Young 
.--'effectively, permits equitable 
relief.... 74 # v 

Despite' the Young fiction and the n£>w- 
established Congressional power under ^Sec- 
tion 5*of the 14th Amendment to provide for 
suits again a sbstates or state officials which 
would be of questionable Constitutionality ^un- 
der other circumstances, ?s several Supreme 
Court cases of the 1970s have strengthened 
somewhat the states' 11th Amendment 
immunity. 76 * ' ■ # * 

Affinal explicit source of state 'control has 
been the 21st Amendment to the Constitution * 
which repealed Jhe prohibition on liquor and, 
as a result, made "local, not national, regula- 
tion of the liquor traffic , . ; the general Consti- 
tutional policy/' 77 According to Professor 
Laurence Tribe: 

. . .[T]he 21st Amendment does grant 
states considerable power to'tontro! 
the importation of alcholic bever- 
ages. The amendment sanctions state 
action which taxes, regulates, or 
completely bars the importation of 
liquor for actual use within the state A 
ftself, even where such action would \ 
bfc forbidden [under the commerce 
clause) as to Any olher commodity. 7 * , 

******* 
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Overall, irt a Constitutional sense, the states 
had clearly lost ground to the national govern- 
> ment by;the end of the New Deal/ Yet, in many 
ways, the los£ was more theoretical than real 
Congress had, after all, retained a considerable 
amount of ^Sower over the nation's commercial 
activity since the time of John MarshaH—it 
merelv had chosen not to utilize that power to 
v any s(reat extent: Moreover, though Court 
\yji<ion/ by 1941, had trivialized the states' 
countervailing power,* embodied in the Tenth 
Amendment, that too was more abstract than 
substantive. States still controlled most Of their 
original functions — education, the environ- 
ment, public safety and— oft no minor signifi- 
cance — their own budgets: 

The functional assignment picture 
changed greatly [from the mid-1 930s £ 
to I960.] The national regulatory role I 
expanded/ though not to the extent 
of really undercutting the states' pol- 
icy powers in a range of critical social 1 
and economic are'as. Federal reliance 
on gfants-in-aid as a means of 
achieving a r^nge of specific pro- 
grammatic . . . purposes became - 
much heavier d^ing these years. . . . 
Yet this did notfeach the point of af- ' 
fecting even a majority of most state 
functions or even any of most cities', 
counties', or school districts' basic 
services directly/ 9 

Nonetheless, this theoretical loss of state pow- 
er could be translated into a corresponding 
rise in federal regulatory power, for Constitu- 
tional "theory" expounded by the Supreme 
^ , Court is, whether acted upon or not, the "su- 
preme law of the land/' 

THE CONSTITUTIONAL 
ACCOMMODATION OF 
INTERGOVERNMENTAL REGULATION: 

CONTEMPORARY JUDICIAL 
CONSTRUCTION OF THE COMMERCE 
AND SPENDING POWERS 

The legislation of the New Deal and sub^ J 
quent Court rulings upholding it produc^C^ 
what has been called a ' Constitutional 
Revolution" — so expansive was the resulting 
breadth of what the federal government could 
„ ab^What it could do and what it actually did, 



however, were, in the immediate aftermath, 
two different things. Thus, although that legis- 
lation gave the federal government enormous 
control over the national economy, the states 
maintained control over most of thefr tradi- 
tional functions. There were then and still are/ 
after all, areas of state prerogative which the 
federal government cannot touch directly. 

In addition tp, and enhancing the C6nstitu : 
tionai Revolution, was a slightly more subtle 
revolution in public opinion— a feeling, fpl- # 
lowing the Great Depression, that the national 
government could and should fferform certain 
functions for the public good. And, if it could 
not perform those functions directly, Constitu- 
tional means to perform them indirectly were 
readily available, if not immediately apparent. 

Finally, and profoundly affecting the ttoo 
previous revolutions was a revolution in the at- 
titude of the Court, Thus* on the one hand, the 
Supreme Court — and, as a result, the lower 
federal courts— became, what some have 
termetJ, social activists. Yet, of equal, though 
less frequently noted, importance, was a corre- 
sponding passive judicial side — a side willing 
to*acquiesce to nearly every act of an activist 
Congress. It is to the passive side which we 
shall turn in this section. 

Regulating Through the 
Commerce Clause 

PARTIAL PREEMPTION 

Laurence' Tribe * has described "judicial re- 
straint [as] but another form* of judicial activ- 
ism/' 40 The growth of intergovernmental regu- 
lation over the past 20 years, unimpeded for 
the most <part by any Court rejection of novel 
Congressional mechanisms, attests to that de- 
scription. Thus, the previous chapter ha$ 
identified a number of relatively new tech- 
niques by which the federal government has 
been able to Impose regulations on state and 
local governments throughout the 1960s and 
1970s. Among these, one of the most powerful 
has been partial preemption, in which adminis- 
trative responsibility is delegated to the states 
or localities provided they meet certain nation- 
ally determined standards.* 1 - , 

For all practical purposes, this sort of back- 
door commandeering is quite different from 
full federal preemption, for— again in 
practice — it borders on mandating state activi- 
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ty as opposed to disallowing state activity. Yet, 
for Constitutional purposes^ the courts have 
tended to view these partial Congressional 
preemptions in a "commerce power-as-usual" 
light— this, despite a number pf Tenth Ameftd- 
ment challenges. , 

Hence, currpni Court doctrine>plds that any 
Tenth Amendment chail^gp^'l^federal legis- 
lation "must satisfy, each of three re- 
quirements:" 

First, there must be a showing that 
the challenged statute regulates the * 
"states as states." Second, the feder- , ■ 
ai regulation must address matters 
that are indisputably "^attributes of„ 
state sovereignty." And third, it must 
be apparent that the states' compli- 
ance with the federal law would di- 
rectly impair their ability "to struc- v 
ture integral operations in areas of, 
traditional functions*"* 2 

Moreover, the Court has gofte on to assert 
Jhat: / 

Demonstrating that these three re- 
quirements are met does not, how- 
ever, guarantee that a Tenth Amend- 
ment challenge to Congressional 
commerce power will succeed. There 
are situations in which the nature of * 
the federal interest advanced may be 
such that it justifies state 
submission." 

Because each of the three requirements is 
somewhat vague, or at least "pliable," and be- 
cause all must be met in order to dispute a fed- 
eral law, successful challenges have ^been rare • 
and limited to direct orders. Though regulatory 
in naiure and based upon the commerce 
clause, partial preemptions are imbued with 
certain legal "twists" which distinguish them 
from direct orders. While National League of 
Cities v, Usery* 4 posited some guidelines, the 
facts in that case — an instance of Congression- 
al direct order— and thus the judgment, are 
not really similar to those in most partial 
preemptions cases. For instance, with partial 
preemptions such as the Clean Air Act it is ex- 
ceedingly difficult to make the case that regu- 
lations affect the "states as states/' .Rather, 



they legally affect private parties through the 
states ^ 

: If a state does hot wish to submit a 
prpptosed permanent program that 
^ complies with the act and imple- , 
mentlng, regulations, the full regula- 
tory burden will be borne by the fed- 
eral government. Thus, there can be 
- no suggestion that the act comman- 
deers the legislative process of the 
states by directly compelling them to 
enact and enforce a federal, regula- 
tory program- 15 

In cases of partial preemption, the cpurts 
;have relied on Congressional findings that cer* 
tain problems have substantial impacts on in- 
terstate commerce and therefore are legitimate 
Congressional 'concerns, 1 * Of course, the 
courts have been acquiescing to Congressional 
regulation olf commerce for nearly half a centu- 
ry. However, the more unique aspect of partial 
preemption— the state role— has also been 
giyerithe judicial blessing. Hence, quite apart 
from negative Tenth Amendment usurpation, 
issues discussed previously, the courts have 
actually treated partial preemptions 
positively—even to the point of viewing them 
as instances of federal deference to state 
authority: 

In enacting the Clean Air Act 
Amendments of 1970, Congress at- 
tempted to foster a symbiosis be- 
tween two perceived needs. First, 
Congress wanted to preserve the ba- 
sic state and local control of the de- 
sign and enforcement of air pollution 
regulation. Besides a deference to 
the states, £3ch a state role 
permitted more awareness of indi- 
vidual and local problem's in 
formulating pollution abatement 
plans.* 7 

Needless to say, the generally positive judi- 
cial view of partial preemptions is not shared 
universally by f fegal experts. In fact, Lewis B. 
Kaden sees the device as an effective linU on 
the states' basic right to choose among those 
services which they feel best n^get the needs of 
their citizens: \ 

. \ 
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For ail their diversity of method, 
what these provisions share is the 
feature of "federalizing" or "com- 
mandeering" the basic deci- 
sionmaking processes of state 
governments, obliging subnajipnal 
legislators and executive officials to 
enact statutes or adopt administra- 
tive regulations according to the de- 
sign and standards sef by the federal 
government. , . . When a part of [the] 
pool of Estate] resources is comman- 
deered to the service of a 'federal 
direction — as when a state Is ordered 
to pass a Jaw, establish a regulatory 
agency, promulgate a regulation, or 
expend an allbcation of funds ac- 
cording to federal design in ways de- 
, scribed above— this fundamental ca- 
pacity for choice is inevitably 
reduced,** 

In a world whose only cut-and-dried certain- 
ties are death, taxes and an annual National 
league pennant , race which does not include 
the Chicago Cubs,»* there are, of course, ex- 
ceptions to every rule. Thus, despite the 
courts' general acceptance of partial 
preemptions, certain agency interpretations of 
one such statute, the C/ean Air Act, have trig- x . 
gered judicial opinions which appear to ex- 
press some of Professor Kaden's concerns and 
therefore may place parameters — albeit very , 
wide and not altogether clear — on the ability 
of the federal government to infringe on areas 
of state sovereignty through the partiaf 
preemption mechanism. An example Is provid- 
ed by the somewhat- ambiguous history of the 
"transportation control cases. 

Section 110(a) (2Hb) of the Clean Air-Act 
amendments mandates the inclusion of trans- 
portation control measures in state implemen- 
tation plans (SIPs) to' be employed "as may be 
necessary" in order to attain and maintain pri- 
mary or secondary air quality standards. Such 
controls may include restrictions on vehicle 
use, altefing traffic patterns, and reducing the 
emissions allowed in-use vehicles.** 
• In' 1973, following a circuit court decision, 91 
the Environmental Protection Agency (EPA) or- 
dered a number of states to submit transporta- 
tion control plans with very little further delay, 
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When state protestations took the forms of 
foot-dragging and inadequate proposals, EPA 
promulgated its own controls: 

Especially annoying to the states 
was the instruction in these EPA- 
promulgated plans that states had to 
enact statutes or adopt regulations 
establishing the transportation con- 
trol programs and committing the 
requisite, funds and personnel. It was 
EPA's belief, moreover, that because 
these state actions were required by 
the flEPA-drafted) SIPs, a state's, recal- 
citrance would subject it toiEPA en- 
forcement authorities under Section 
113 (of the Clean Air Act.]' 2 

Responding to the initial challenge brought 
by the State of Pennsylvania,* 3 the Third Circuit 
judged the EPA to be within the parameters of 
Congressional intent and the Concessional in- 
tent within the parameters of tnP commerce 
power. Subsequent decisions, however, have 
questioned that interpretation. Thus, -in 1975, 
both* the Fourth and Ninth Circuits held that 

" EPA did not possess the power lo force the 
adoption df particular controls upon the states 
under threat of federal sanction.* 4 Moreover, 
."ftlhough there was accordingly no need to 
discuss [the] Constitutional issues, both courts* 
gave clear indication that the EPA scheme ex- 

' ceeded fede/al , power under the commerce 
clause and violated states' rights under the" 
T6nth Amendment. " ,s , 

The Fourth ancf Ninth Circuit opinions, a re- 
lated District of Columbia Circuit opinion dis- 
tinguishing between "persons" and "states,"** 
and the Supreme Court's decision to vacate 
and remand for "consideration of 

) mootness,'"" caused EPA to change its tactics. 
Hence,. the* agency, promulgated rules requir- 
ing the State of California to administer an in- 
spection and maintenance program, asserting 
now that if California refused to comply it 
would be acting as a polluter ("person") rather 
than as a government ("state"): 

No longer arguing that the com- 
merce power embraces federal com- 
pulsion of state legislative and 
administrative acts, EPA now as- 
serted- only that the act of polluting 
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• itself (npt being an act of govern- 
ance) was within the federal com- 
merce power— a position obviously 
shaped by the teaching pf National 
League of Cities v v Usery fl 

Despite EPA's new strategy, the Ninth Circuit, 
in 1977, refuted to interpret state failure to 
adopt inspection and maintenance programs as 
constituting the act of polluting per se, fdr 
while the court was "reluctant to interpret the 
act in a manner that compels consideration of 
Constitutional issues,"* it feared that the EPA 
distinction between polluting a|d state action 
lmight result in obliterating "the distinction be- 
tween governance and commerce. , , ." 10 ° 

Muddying the already murky water even fur- 
ther is the very recent case of y.S. v. Ohio De- 
partment of Highway Safety. 10,1 At issue in the 
dnio case was whether EPA could proceed di- 
rectly against a state to require state enforce- 
ment of an EPA-promulgated inspection and 
maintenance^ pJan. Again, the appeals court 
{this time, the .Sixth Circuit) refused to accept 
EPA's "strained construction" 782 whereby a 
state could be defined as a "polluter," How- 
ever, in this case, the court found for EPA on 
the basis of the«tate as "proprietor": 

Ownershipand control of streets and 
highways, along with the historic 
practice of licensing vehicles, how- 
ever, do combine to provide a com- 
pletely rational basis for placing 
uj>6n the stat^Lthe obligation to pre- 
vent use of these facilities by 
noncomplying vehicles. When the 
state fails to perform that duty it be- 
comes a--p#£SQn in violation of a re- 
quirement of the implementation 
plan. As a violator, the state is sub- 
ject to the enforcement profcedures 
of Section"113(a) 

With this holding, the court dismissed * 
Ohio's Tenth Amendment, "NLC" content 
ttons that the EPA scheme represented "an un- 
constitutional intrusion into its activities/' 104 
Rather, the "court asserted that a plan 
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. which seeks to enforce state co- ' 



operation in an effort to deal with a 
national problem will not fall under 
the prescription of .the Tenth 
Amendment if it leaves the states 
free to make choices which are es- 
sential to their functions as states, in 
the present action, EPA does not 
seek to revampjhe Ohio system of 
vehicle licensing or, for ttat matter, 
of operating its streets and highways. 
The regulation which EPA seeks to 
enforce does not require the state to 
adopt legislation, establish new reg- 
ulatory agencies or change its proce- 
dures for registering vehicles. It 
merely requires the state to deny use 
\ of state-owned facilities to those 
whose use adds to the«national prob- 
lem of pollution. 105 

As i§ readily apparent, the transportation 
control cases make up a bewildering complex 
of conflicting and sometimes evasive Jaw. First, 
and most obvious, is the lack of uniformity 
among the district and appellate level deci- 
sions. Second, the Ohio case notwithstanding, 
the courts have been reluctant to rule either 
pn Constitutional or statutory grounds. Judicial 
review, in most of the cases, was confined to 
agency action: 

• - <LN]o matter how they may preface 
thejr opinions with praise for admin- * 
iterative wisdom, the courts in prac- 
tice have carefully avoided treating 
administrative constructions of stat- 
utes as conclusive* The agency's 
views "are only one input in the 
interpretational equation," to be' 
considered along with a number of • 
bthejl^^to.rs, customarily used to de- 
termin*^dhgres?' intention, 106 

Thus, more often than not, the decisions speak 
only to agency interpretation of Congressional 
intent— not to the Congressional mechanism 
itself. And as to the mechanism itself? In sum, 
the courts have treated partial preemptions as 
being legitimate under the commerce power, 
as being part of a healthy cooperative federal 
system, and, for a variety of reasons, as being 
nearly immune from Tenth Amendment 
challenges.. 
» 
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CONGRESSIONAL DIRECT ORDERS 

- While partial preemptions are by far the 
preferred Congressional technique * for 
regulating the \states through tfie commerce 
clause, dkect orders are not unknown, StiH, 
th^y are rare,* 07 and, as the best extant 
example — the 1 Equal Employment Opportunity 
Act of 1972— illustrates, far more '/safely" 
grounded in Congress' power, to enforce the 
14th Amendment, 104 

Probably, the best example of a commerce 
power-related direct order maybe found in the 
1974 amendments to th^ Fair labor Standards 
Act (FLSA) — amendments Which exemplify the 
precarious position of Congress in choosing 
such direct means of regulating the states. 
These amendments were, after all, the gris^of 
the National League of Cities v. Usery battle in 
which Congress emerged the loser,* 

As noted previously, however, if the NLC de- 
cision was notable as a -major state victory, it 
was equally notable for its opacity. Thus, par- 
tfcularly in the realms of "state sovereignty" 
and "traditional governmental functions," the 
Court left a number of questions unanswered. 
For instance, what, beyond the power to locate 
the state capitot 1 ** and determine wages, hours 
and overtime compensation 110 are the attrib- 
utes of state sovereignty? And, what beyortd 
public safety, health, sanitation and recrea- 
tion 111 are traditional governmental functions? 
Moreover, might not a function be integral in 
1982 without being traditional in a chronolog- 
ical sense? Such questions have been the . 
.source of endless confusion at the district anct^^ 
appellate court level§ — and, once again, much, 
of the confusion has arisen over FLSA rules. 

Hence, under Department of Labor (DOL) 
rules announced December 29, 1979, eight 
state and local activities were listed as* "not tra- 
ditional" and therefore subject to federal wage 
and hour regulations: 112 

1) alchoholic beverage stores, 

2) off-track betting corporations, 

3) focal mass transit systems, 

4) generation and distribution of etec- 
trie power, 

5) provision of residential and commer- 
cial telephony and telegraphic 
equipment, 



6) production and sale of organic fertili- 
zer as a byproduct of sewage 
processing, ' 

7) production, cultivation growing or 
harvesting of agricultural cormnodi- 
ties for sale to consumers, and 

8) repair and maintenance of boats and 
marine engines ft>t the general 
public/ 413 v 

Both the National league of Cities and the 
National Association of Counties were quick to 
denounce the rules, particularly as they pertain 
to mass transit systems and electric power* 
With no clear Signal from the Supreme Court, 
district court rulings on the subject have been 
inconsistent — the mass transit regulations be- 
ing ruled legitimate in Macon, GA 114 and New 
Castle, DE, 115 but unconstitutional in San 
Antonio, TX. 11i 

In fact, since -the T976 NLC case, protjably 
the most ambitious attempt to identify and re- 
fine those state functions protected from fed* 
era! direct orders promulgated through the 
commerce power came from Judge Shannon of 
the Sixth Circuit in<4^9. Thus, m Amersbach v. 
Cleveland," 7 the apfPals court observed that 

fbly analyzing (he services and activi- . 
ties whith fie {Supreme] Court char- 
acterized as typical of thpse per- 
fortned by governments, we note 
certain elemegts common- to each 
whith serve to clarify and define a 
method by which a protected gov- . 
ernment function may be identified. 
Among these elements are: (1) the 
government service or activity bene- 
fits the community as a Whole and is 
available at little or no direct ex- 
pense; (2) the service ori activity is 
undertaken for the purpose of public 
service rather than for pecuniary 
gain; (3) government is thp principle 
provider of the service oh activity; 
and (4) government is particularly 
/ suited to provide the service or per- 
f form the activity because of a 
communitywide need for the service 
or activity."* 

In 1982, two major cases challenging federal 
direct orders on Tenth Amendment grounds 
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came before the Supreme £purt. The results of 
each appeared to signal, least temporarily, 
the demise of the NLC defense. 

Hence, the Court ruled unanimously it* 
United Transportation Union v. Long Island 
. Rail Road"* that operating railroads is not a tra- 
ditional state or local activity. While the case 
constituted a challenge to strike provisions of 
the Federal Railway . Labor Act, the decision 
probably foreclosed successful state and local 
litigation seeking a favorable Supreme Court 
holding on FLSA provisions relating to mass 
transit. 

In fact, tbe Long Island decision was not 
• unexpected— the Court had hinted in NLC it- 
self that railroads might' constitute a special 
unprotected category. 1 - 10 More distressing to 
those hoping for a Tenth Amendment revival 
was the Courts upholding of the Public Utili- 
ties Regulatory Policies Act (PURPA). In fact, 
when challenged at the district court level, 
Judge Cox found that the act so overreached 
the bounds of the commerce power as to re- 
sult in a "clear usurpation of power that the 
federal government simply does not 
have. . . ,'.' iai 

In Federal Energy Regulatory Commission v. 
Mississippi," 1 however, the Supreme Court 
found that PURPA, an odd mix between direct 
order and partial preemption/ 23 does "not 
trench on state sovereignty in violation of the 
Tenth Amendment," but rather, "does nothing 
more than preempt conflicting state enact- 
ments in the traditional way.'" 24 The dissent 
vehemently disagreed/ calling PURPA and the . 
ruling "contrary to the principles of National 
League of Cities v. Usery ... f antithetical to 
the values of federalism, and inconsistent with 
our Constitutional history." 125 

Regulating Through the 
Spending Power: 
The Congressional Conditioning of 
Federal Aid 

As noted above, in 'National League of Cities 
v. Usery, the Court declared unconstitutional 
Congressional extension of the Fair Labor 
Standards Ac! to the majority of state and local 
employees/alleging that the amendments vio- 
lated the Tenth Amendment by "significantly 
altering] or displacing] the states' ability'to 
structure employer-employee relation- 
ships...," 124 thereby, "directly displacing! the 
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states' freedom to structure integral operations 
in areas of traditional governmental func- 
tions...." 127 Providing such functions, rea- 
soned the;Court, is "essential to [the] separate 
and independent existence" of the states. 12 * 
Strong words, indeed. However, as the 
discussion above has shown, the federal gov- 
ernment may, for all practical purposes, affect 
a good many "integral operations" through the 
partial preemption technique without encbun- 
tering any serious "NLC" difficulties. 

Of equal (and more frequently occurring) 
importance may ha\Je been Justice Rehnquist's 
majority admission hidden amid the footnotes 
of the NLC decision: "We express no view as 
to whether different results might obtain if 
Congress seeks to 1 affect integral operations of 
state governments by exercising authority 
. granted it under other sections of the Consti- 
tution such as the spending power. . .-," 12 * 

In the first section of this chapter we dis- 
cussed briefly the Congressional spending 
power, its basis in Article I, Section 8 of the 
Constitution, and a few of the earlier Supreme 
Court decisions interpreting it. Hence, at the 
most elementary level, a grant of money 
awarded under the spending power may be 
said to create a contractual arrangement. 
Moreover,- any conditions attached to the 
"contract" need only be reasonably delated to 
a legitimte national purpose 130 and they must 
be attached to grants which provide the poten- 
tial recipient with an option not to accept, so 
that the grant may be said to "induce" but not 
'coerce." 121 

In a very significant way, however, the grant 
"contract" differs from other contracts. Ac- 
cording to Professor Richard B. Cappalli: 

.. .[A] basic feature of the federal 
grant is the lack of negotiation by the 
grantee prior to the award. The fed- 
eral agency unilaterally determines, 
on is own or pursuant to a statutory 
formula, the project's costs and 
awards that amount. The terms ac- 
companying the grant award are sim- 
ilarly nonnegotiable. 132 

Th\s, the state or local grant recipient is not 
-reaHv on equal contractual footing wjth the 
federXgrantor. And, in fact, unlike private citi- 
zens or institutions," statefs and -localities] 

t 
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cannot claim Fifth Amendment protection from . 
arbitrary federal action." 133 

Jt is not?the purpose of this section fp ex- 
plore the entire realm of grant law— a young, 
perplexing iand still little understood province 
of the law. 134 Rather, thepresent inquiry is lim- 
ited to conditions attached to grants. Yet, the 
overlying notion of a somewhat imbalanced 
cOnvenant is crucial to an understanding of the 
conditions themselves. Moreover, the fact that 
the courts have tended to treat the newer 
methods of grant regulation— crosscutting re- 
quirements and crossover sanctions — in much 
the same way as tbey-haife treated, grant-in-aid 
conditions for the past half-century warrants a 
general discussion of the modern legal stand- 
ing of gr^Pt regulations and regulatory devices. 

% < ' ' 

THE CONDITIONAL SPENDING POWER IN 

THE COURTS 

The now popular and increasingly catch-all 
term "mandate" has nowhere been applied 
more frequently than in relation to grant-in-aid 
conditions. Thus, inasmuch as a mandate is 
synonymous with an order, the casual observer 
could arrive at the conclusion that a federal 
grant condition allows about as* much discre- 
tion to those it potentially touches as a , 
Hitlerian diktat. Indeed, the frequency and lev- 
el of complaints from states and localities* as 
.well as a growing army of sympathizers in the 
federal government and academia attest to a . 
widesprea4 perception that such grant-related - 
mandates have a virtual stranglehold on state 
and local grant recipients. The contractually 
based notion that compliance is voluntary ("if ; 
you don't like the rule, don't take the money") 
is, within the context of fiscal realities, consid- 
ered by many antiquated if not absurd; 

However, if the political attitude toward 
grants and their attendant strings has changed 
(or at least become considerably more vocal) in 
recent years, the legal ground rules have re- 
mained practically unaltered since 1923. 135 
Hence, although in the intervening 54 years, 
grants have become pervasive artd their condi- 
tions complex, the judicial conception of fiscal 
'and. political free-will remains unaffected, as 
excerpts from these recent decisions show; 

The state, by entering into this ven- 
ture, voluntarily submitted itself to . 
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federal law. It entered with its eyes 
open, having more than adequate 
warning of the controversial nature 
of the project and of the applicable 
laws. 13 * 

Neither states nor their political sub- 
. divisions are compelled to partici- 
pate in the grand federal scheme cre- 
ated by the act and;thereby receive 
money. The participation is purely at 
their option. 137 

It must be remembered that this act 
is not compulsory on the state.... 
fit] gives to the states an option to 

- enact such legislation and in order to 
induce that enactment, offers finan- 
cial assistance. 13 * 

The courts, then,, have viewed grant 
agreements — conditions and all — as complete- 
ly voluntary mechanisms for disbursing federal 
funds and indeed, one can make a very good 
case for this "caveat emptor" approach, in 
spite of the often onerous nature of such 
agreements. Thus, in his seminal statement on 
the matter, justice Cardozo offered an emi- 
nently practical line of reasoning: 

, . ,[TJo hold that motive or tempta- 

- tion is equivalent to coercion is to 
plunge the law- into endless difficul- 
ties. The outcome of such a doctrine 
is the acceptance of a philosophical 
determinism by which choice be- 
comes impossible. Till now the law 
has been guided by a robust com- 
mon sense which assumes the free- 
dom of will as a working hypothesis 
in the solution of its problems. 13 * 

Yet, not every Constitutional expert would 
agree wjth Cardozo and his judicial successors. 
For instance, Professor A.E. Dick Howard has 
called such reasoning "simplistic:" 

It makes Constitutional limitations 
on Congress' power illusory by 
permitting Congress to do indirectly 
what it cannot do directly. The prin-^ 
ciple is that of unconstitutional con-* 
ditions. Simply because government 
need not create a benefit (e.g., a de- 
duction from one's income taxes for 
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charitable deductions), it does not 
follow that the government may at- 
. tach such conditions as if pleases to 
that benefit' Government may not: 
require me, as 'a condition of taking 
the deduction, to attach an affidavit 
swearing that I do not believe in the 
principles of world communism. It is 
no answer to say that I have a* 
' "choice"^file the affidavit or forego 
the deduction. Simiiarily, the Consti- 
tutionality of conditions attached to 
federal grants is not assured simply 
by declaring that a state is '■' free" to 
ref use. the federal money if it objects 
to the conditions. 140 

■ Moreover, as Richard Cappalli points but, 
there is an after-the-fact component to the 
grant agreement: - 

An important grant principle which 
deviates from traditional contract 
rules,, is that one partner, the United 
States, can unilaterally modify the 

. terms of the relationship during the 
term of the grant. By statute or regu- 
lation the United States can impose , 
additional obligations under the 
agreement, although Constitutional 
restrictions on the impairment of 

. contracts limit that power to some 
degree. 141 

Thus, Under certain circumstances, the fed- 
eral government may change the rules, of the 
game after the grantee has already bought into 
the "cantract"~^often an extraordinary invest- 
-ment. Though not technically a grant, a leading 
example is again 14 * p/ovided by unemployment 
insurance. ~"\ 

In 1970, Congress extended unemployment 
insurance coverage to state employees in hos- 
pitals and higher education 143 and in 1976, to 
all state and local employees. 144 After over 40 
years of participation, in the program, the ef- 
fect of the amendments was to offer a 
Hobson's choice to the states; 

V to conform and tax themselves and 
their political subdivisions the costs 
of unemployment benefits, or 
2) to fail to conform and accept the 
utter demise of the states' exist- 



ing unemployment compensation 
program. 145 

Given such an option, the states, of course, 
were realistically forced to comply— and at 
considerble cost.- 

...fThe] federal contribution to the 
costs of the newly required public 
sector coverage must be compared, 
to the very substantial costs to state 
and local governments themselves. 
The cost t)f benefits alone has been 
estimated to range from $385 million 
to over $1 billion annually over, the • 
next few years, solely as a result of 
the additional coverage mandated by 
PL 94-566. Even at the, lower esti : 
mate, the cost burden to state and 
local governments is 48 times the 
federal contribution to implementing 
public employee coverage. 14 ' 

'At first blush, all of this would. appear not 
. only to be coercive .but, using National League 
of Cities logic, to be an infringement upon the 
Tenth Amendment rights of the states. How- 
ever, the Court's prediction that Congress 
migtft accomplish certain objectives through 
its spending (and by extension, taxing) prerog- 
atives that It could not accomplish through the 
commerce clause was borne out when the 
amendments were challenged. Thus, in 1980 
the Supreme Court refused to review a lower 
court's upholding of the 1976 amendments on 
the grounds that the unemployment insurance 
program was technically voluntary and, there- 
fore, not subject to Tenth Amendment restric- 
tions. 147 Such decisions have prompted Profes- 
so ^Howard to lament that "NLC is an empty 
vessel waiting to be filled up." 14 " 



Crosscutt/ng Requirements and 
Crossover Sanctions: 
Traditional Legal Responses to 
Novel Congressional Techniques 

Grant conditions come in a qumber Q f 
forms— the most common being relatively in- 
nocuous, program-specific requirements. 
However, as the previous chapter has shown, 
the past 20 years have witnessed the develop- 
ment and increasing use of conditional 
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techniques—specifically, -the crosscutting re- 
quirement and the crossover sanction-^which, 
practically speaking, "are quite distinct from 
their program-specific counterparts. Yet, de- 
spite practical differences, in a narrow legal 
sense, the courts- have upheld these mecha- 
nisms as perfectly valid exercises of the spend- 
ing power. 

The modern prototype of crosscuttinfc re- 
quirements is Title VI of the O'v/7 Rights Act of v 
79641 4*_ an act with .an interesting genesis in- 
deed, for in its gestation period, the technique 
was apparently considered not only to be quite 
unique, but to stand on fairly shakylegal 
ground as well. Hence/ responding to a 1963 
proposal by his Civil Rights Commission that 
federal aid to Mississippi be cut, President 
Kennedy asserted that: 

I don't have the power to cut off the 
aid in a general way as was proposed , 
by the Civil Rights Commission, and 
* I would think it would probably be 
unwise to give the President of the 
United States that kind of power be- 
cause it could start in one state and 
for one reason or another it might be 
moved to another state which was 
not measuring up as the President 
would like to see it measur^ up in 
one' way or- another. I don't think t 
•that we should extend federal pro- 
grams in a way which encourages or 
really permits discrimination. That is 
very clear. But what was suggested 
was something else and that was a 
general wholesale cutoff of federal 
expenditures, regardless of the pur- 
pose for which they were being 
spent, as a disciplinary action on the 
State of Mississippi. I think that is an- 
other question, and I couldn't accept 
that view. 15P 
As the above quotation illustrates, even as 
late as the 1960s, policymakers found it diffi- 
cult to envision the Constitutionality of a pro- 
gram under which Congress would "confer on 
the executive broad authority under the 
Spending Power to effectuate social poli- 
cy. . . ." 1S1 Politically, such concerns became 
less compelling "after Bull Connor . . . let loose 
his dogs on black children in Birmingham on 



nationwide television.../' 1 " Responding to 
events in the south, President Kennedy re- • 
versed himself and backed -an across-the-board 
prohibition on discrimination in the use of , 
federal aid: , 

Simple justice requires that public 
funds, to Which all taxpayers of all 
races Contribute, not be spent in any 
fashion which encourages, en- 
trenches, subsidizes, or results in ra- 
cial discrimination. Direct discrimi- 
nation by federaL state, or local 
governments is prohibited by the - 
Constitution. But indirect discrimi- . 
nation/ through the use of federal 
funds, is just as invidious; and it 
Should not be necessary to resort to 
the courts to prevent each individual 
Violation. Congress and the execu- 
tive /-have their responsibilities to 
" uphold the Constitution also 

Instead of permitting this issue to 
beepme a political device often 
exploited by those opposed to social 
and* economic progress, it would be 
better at this time to pass a single 
comprehensive provision [i.e., a 
crpss-cut] making it clear that the 
federal Government is not required, 
under any statute, to furnish any 
kind of financial assistance— by way 
of grant, loan, contract, guaranty, irt~% 
surance or otherwise— to any pro- 
gram or activity in which racial dis- 
crimination occurs. This would not 
permit the federal government to cut 
off all federal aid of all kinds as a 
means of punishing an area for dis- 
crimination occurlng therein— Uut it 
would clarify the authority of any ad- 
ministrator with respect to federal 
funds or financial assistance and dis- 
criminatory practices. 153 

Once established in connection with civil 
lights— a social policy of unquestionable ne- 
cessity, Constitutionally grounded in the fifth- 
Amendment prohibition against federal financ- 
ing of governments or other entities which 
discriminate 154 — the crosscutting device en- 
countered little legal difficulty. While other 
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such requirements;— including those copied al- 
most word-for-word from Title VP" — have not 
received the same judicial hands-off treatment 
as the civil rights statute/ 56 the crosscutting 
device itself has been left Constitutionally un- 
scathed, despite the fact that generally applica- 
ble requirements may "hot [be] reasonably re- 
lated to achieving the purposes of the 
spending programs to which they are at- 
tached." 1 " Thus-, althqugh such conditions 
have added a third dimension to the legality of 
grant requirements— the federal government 
may '-'prevent the use of federal funds.for pur-. * 
poses contrary to general government 
policies " 1SS — they are, in the greater legal 
scheme of things, just conditions— and, a con- 
dition is a condition is a condition. 

So too, the crossover sanction is a perfectly 
legitimate conditional device, albeit a device 
/with a unique twist— failure to comply with 
^program requirements may endanger Contin- 
ued funding of other, distinct programs. 159 It is 
just that feature which Lewis, Kaden finds not 
only uqique, but assails as being the most ob- 
jectionable of all conditional techniques in 
terms of restricting state sovereignty. 1 * 0 Yet, in 
response to a Montgomery County, MD, chal- 
lenge to the National Health Planning Act, a 
district court declared that: 

, The act imposes no civil or criminal 
penalties on such, states or their offi- 
• ^ cials. While the^withhofding of feder- 
al funds in some instances may re- 
semble the 'imposition of civil or 
criminal penalties and while eco- 
nomic pressure may threaten such 
havoc to a state's well-being as to 
. cause the federal legislation to cross 
the line which divides inducement 
from coercion, that line is not 
crossed in this case. Nor does the act 
displace local initiative with federal 
directives. The act mandates essen- " 
tially a cooperative venture among 
the federal government and state 
and local authorities. ,M 

Similarly, a North Carolina decision, ; affirmed 
by the Supreme Court, upheld the same act 
despite the fact that* it conflicted with North 
Carolina's Constitution. 1 " 

More recently, the District of Columbia 
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Court of Appeals upheld a provision of the So- * 
cial Security Act which conditions state receipt 
of Medicaid funds upon the states' "passing- 
through'' Congressionjyy approved cost of liv- 
ing increases to Supplemental Security Income 
recipients. In the case of Oklahoma v. 
Schweiker'** states argued that the "pass- 
through" provision Constituted an unconstitu- 
tional exercise of the spending. power and*a vi- 
olation of the Tenth Amendment because the 
condition was completely unrelated to the 
Medicaid program. Speaking for the court, 
however, Judge Mikva dismissed state argu- 
mentation, ruling that: 

The contention that /the pass- 
through provision is unconstitutional 
because there is no relationship be- 
tween a state's supplementary pay- 
ments and the Medicaid program is 
overly simplistic. . 

... Congress',,., ability tQ impose 
conditions on the receipt of federal 
funds is . . .. unquestioned. Although 
there may be some limit to the terms. 
Congress may impose, this court has 
been unable to uncover any instance 
in which a court has invalidated a 
funding condition. 164 

Pe nnhurst: Sui Generis Ruling or 

Judicial Forecast? I 

The legitimacy of Congress' power to 
-legislate under the spending power 
thus rests on whether the state vol- \ 
untarily and knowingly accepts the 
terms of the "contract" Accord- 
ingly, if Congress intends to impose 
a^conditioh on the grant of federal „ / 
moneys, it must do so unambig-' 
uously. 1bS 

f * 
In its 1980-61 term, the Supreme Court con- m 
sidered a challenge to conditions at a 
Pennsylvania state institution for the mentally 
retarded. The challenge was based in part on 
the Developmental Disabled Assistance and 
Bill of Rights Act of 1975— specifically, the "bill \ 
of^rights" compbnent. The Court's response, 
capsulized in the quotation above, noted that ' 
the "bill of rights"— worded in terms of legis- 
lative "findings 7 ' — represented, at most, a 
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Congressional preference and, in the .absence 
of language specifically^aying so, could not be 
^construed as a condition of aid. Congress was / 
thus admonished for its tendency to favor stat- 
utory obscurity- Moreover, the decision in 
Pennhurst State School and Hospital v. 
Haider man could potentially set "the stage for 
attacks 'on administrative implementation of 
grant strings — through regulations, guidelines, 
etc. — on the ground that the agency has " 
imposed duties beyond those in the relevant 
statute itself Z' 1 * 4 

Two additional statements made by th£ 
Court, in Pennhurst may — though won't 
necessarily— have a profound affect on luturig 
judicial grant rulings. Thus, Justice Rehnquist's 
majority opinion warned that: "Though Con- 
gress' power to legislate under the spending 
power m broad, it does not Include surprisjpg 
participating states with 7 post-acceptance or 
'retroactive' conditions//** While it is unclear 
(by no means has Congress cornered the mar- 
kef on inexactitude) what would constitute a 
"retroactive", condition, it is at least conceiva- 
ble that "[|]aken seriously, tfy* approach 
would calf into question basic features of the 
grant system such as enactment of new 
crosscutting conditions which apply to existing 
programs." 14 * 

Adding even more to the ominous tone 
taken by the Court in Pennhurst was a foot- 
noted 'suggestion that "{t]here are limits on the 
power of Congress to impose conditions on 
the states pursuant to its spending power." 16 * 
Thereafter, among other cases, the majority 
cited National League of Cities vr Usery. 
Whether or not this rrtey be taken as an intima- 
tion that the Cpurt will, in the future; -be dis- 
posed*to "fill ub the empty NLC vessel" is im- 
possible to know — a footnote does not a 
strong' precedent* make. "Still," according to 
Professor Georige Brown, "Supreme Court 
footnotes are djften harbingers of things to 
come; and this particular statement may force 
lower courts to t^ke more seriousiy^challenges 
to grant conditions based On state sovereignty 
grounds." 570 \ ... 

IMPLEMENTATION IN THE COURTS: 
SUING FOR JUDICIAL REGULATION 

Despite recent "hints" such as those con- 



tained in Pennhurst, the federal judiciary may 
still be characterized as accomodative to Con- 
gressional uses of ttie # commerce and spending 
powers. It has been, then, an acquiescent judi- 
ciary. However, like classic schizophrenics, the 
courts have, in addition, displayed another, 
quite different face—thus earning, over the 
past quarter-century, the more commonly 
heard epithet, activist judiciary/ 

The notion of the courts as arenas of activ- 
ism is, of course, generally traced to 1954 and 
the Warren Court's decision in Brown v. 
Board of £ducation^ n Thereafter, the federal 
courts continued on their "activist course" de : 
Hvering additional decisions in the area of 
desegreation, as well as the areas of criminal 
procedure, civil liberties and reapportionment 

The effect of*these decisions on the . social, 
economic and political fabric of America was 
profound. First, the series of civil rights rulings 
v ended a long and shaofeful era of legal dis- 
crimination. Second, Jn terms of criminal pro- 
cedure and civil libertief, the Court set about 
the task of modernizing the Bill of Rights both 
by fashioning new guarantees and through the 
incorporation of most of its provisions info the 
14th Amendment. Finally, through its reappor- 
tionment decisions the Supreme Court restruc- 
tured political representation throughout 
much of the nation, 

that theste decisions also, had powerful ef- 
fects upon the American system of f&JferaHsm 
; is undisputed. They were, after all, federal ju- 
dicial decisions mandating often massive 
changes in local school districts, ordering al- 
terations in state and local criminal processing, 
and overturning state apportionment, plans — 
thus delving into the very heart of state pbljti- 
cal autonomy. Without doubt, the Warren 
Court era saw the astepdancy of individual 
rights over federal principles. However, that, 
m and of itself, was certainly nothing nevy, for 
as one observer has noted, "The relationship 
between the themej of federalisirtl|nd individ- 
ual rights is one that runs deep irilftrnerican in- 
tellectual and social history," 172 A proper bal- 
ance of the two has aiw^ys seemed just outside 
the grasp. Yet y whether or not Warren Court 
mandates ran roughshod over state and local 
prerogatives is subject to dejbate and art impor- 
tant factor in determining whether the newer 
(post-1970), primarily lower xourt activism im- 



posing affirmative o&igations on state and lo- 
cal institutions is a different, more intrusive^? * 
and more compulsory form of judicial regula- 
tion than that of the 1960s. 

In terms of* federal-state relationships, by far 
the most controversial of the Warren Court's 
"regulatory" decisions have been those involv- 
ing criminal procedure and reapportion- 
ment,^ 1 73 Thus, Neil D, McFeeley contends that 
"[wjhite those Warren Court decisions on due 
. process and habeas corpus furthered progress 
-■in the protection of individual freedom, the>l V 
hacj serious and negative institutional effects 
which the Warren Court majority considered 
negligible if indeed they considered them at all 
in the rush to protect defendants' rights. These 
negative effects, were most vivid in the criminal 
justice system ancf in thfc area* of judicial 
federalism/' 174 

Not everyone; of course, would agree wHh 
Professor McFeeley's assertion that the Warren 
Court did not consider state and local institu- 
tional effects. Indeed, citing three major crimi- 
nal procedure* cases spanning the Warren and 
Burger (Courts (Griffin y, Illinois,™ Douglas v. 
California, and Bounds v. Smith\77), Gerald 
E« f rug contends that they 

. . . involve a . . . limited intrusion 
into local democratic decisionmak- 
ing The Court did not design a 

detailed list of requirements that a 
state must provide, regardless* of 
cost, in order to meet constitutional- 
standards ... but emphpsized flexi- - 
bHity and local experimentation. The 
Court did not establish standards of 
quality that necessitate continumg 
judicial supervision of their achieve- 
ment, .. . In short, because una^jfc* 
able mandated costs are relatip^ ' 
small, these cases are likely to cause ft 
little i/npact on the democratic man- 
agement of government, and be- 
cause the federal judicial intrusion is 
limited, little unwarranted ' federal, 
control of state decisionmaking is 
required- 178 

r Finally, Phillip B, Kurland believes that milch 
of the intergovernmental lamentation which 
such cases occasioned was v actually little more 
ttran a subterfuge: "The outcry on behalf 6f 



federalism : seems to hid^ more than it re- 
veal^ fin the^criminal process cases], no more 
than in the case of desegregation or reappor- 
tionment^ do the more rabid critics deplore the 
fact that the rules wers made by the national 
government as much as they do the rules 
them^tlves." 179 . m J 

It is ^probably, however, the reapportion- 
ment cases which have caused the mosft con- 
cern among legal scholars over the balance of 
power in intergovernmental relations, for 
these decisions, in effect, altered the very 
structure of federalism; 

Commencing with Wesberry v. San- 
ders in 1964,. the Supreme Court be- 
gan to limit the states' ability to con- 
trol the process of Congressional 
election districting. District lines 
must now be drawn to approach nu- 
merical equality among-the constitu- 
encies. Neither municipal bounda- 
ries nor attempts to avoid political 
gerrymandering will excuse even 
slight deviations from mathematical 
equality. The courts have also scruti- 
. nized state plans to ensure contigui- • 
; ty and prevent use of the districting 
power to exclude minorities from 
4 political * representation. At a mini- 
mum, the political effect of the dep* 
sions mandating substantial equality 
of Congressional districting has been 
to diminish the influence of state 
parties on the composition of Con- 
gress, and to shift a measure of polit- 
ical power from the previously over- 
represpnted rural areas to the cities 
and, more recently, to the increas- 
ingly populous suburbs. 1 * 0 
< 

According to Kuriarfei, the Court accomplished 
this rather astounding ^structural and political 
revolution "with the precision and determina- 
tion of a toy soldier that had been wound up 
arid pointed in a certain direction." 181 

Yet, despite their high degree of intrusive 
ness, even the reapportionment cases. did not 
mandate the sort of large monetary costs 
which have ,come to be associated with con- 
temporary intergovernmental regulations. 
And, in this way, among others, they may be- 
distinguished from the "new" judicial 
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mandates — particularfy ih the area of institu- 
tional remedies, . \ 

Federal fudge as 
State Legislator and Administrator; 
The Institution Cases 

If nothing else, the lower court ''institution 
cases/' ruling upon and ordering changes in 
state prisons/* 2 locaf jails/* 3 state mental insti- 
tutions/* 4 and juvenile, detention facilities 1 * 3 
«are notable fof their volume. 1 ** Yet, the quanti- 
ty of such cases is hardly their distinguishing 
characteristic* — in* the United States, the 
phrase, "burgeoning field of case law/' is a re- 
dundancy if ever there was one. Bather, they 
are differentiated by an unusual degree of judi- 
cial intrusion; ■ : . * 

Federal district judges are increasr 
" ingly acting as day-to-day managers 
and implemented, reaching into the 
details of civic life; how prisons are 
run, medication is. administered to 
the mentally ill, custody is arranged 
for severely deranged persons, pri- 
vate apd public employers recruit 
and promote. Though judicial au- 
thority and democracy have always 
co-existed in tension, as federal 
judges assume a more active mana- 
gerial role, politicians and citizens 
chafe fpr quite pragmatic reasons/* 7 

It should be noted that few would dispute 
the findings, in most such lower courr deci- 
sions, that generally conditions in -the institu- 
tions under order are deplorable. For instances 
in the Supreme Court's recent Pennhurst deci- 
sion {decided, in part, at the lower court level 
on Constitutional grounds but solely on statu- 
tory grounds by the. Supreme Court), Justice 
Rehnquist admitted that: 

Conditions at* Pennhurst are not only > 
dangerous, with the residents often 
physically abused or drugged by staff 
members, but inadequate for the 
"habilitation" of the retarded. In- 
deed, the court found thafthe physi- 
cal, intellectual and emotional skills 
of some residents have deteriorated 
at 'Pennhurst/ ** 

\ 
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With such findings in hand, it would be ex- 
tremely difficult for even a* moderately com- 
passionate jurist not to order changes — in- 
deed Whether in the hands of a compassionate 
or heartless fudge, findings of Constitutional 
violatipn demand changes which would bring 
the offending institution into compliance with 
the Constitution/ However, in contrast to court 
actions of only a decade or two ago which 
tended to lean towatd locally designed compli- 
ance plans and implementation with "all delib- 
erate speed," the newer court orders are often 
marked by demands for immediate tompliance 
with court-designed plans — the only alterna- 
tive being thafthe flffending jurisdiction shut 
down all or part of its prison system, mental in- 
stitutions), jatl(s), etc.: 

Let there be no mistake in tfte mat- 
ter; the obligation* of the respon- 
dents to eliminate existing unconsti- % 
tutionalities does not 4*P?nd upon 
what the legislature may dp, or upon 
' what the governor may do, or, in- 
deed, upon what respondents may 
actually be' able to accomplish. If 
Arkansas is going to operate a peni* 
* tentiary system, if is going to have to 
• be a system that is countenanced by 
the'* Constitution of the United 
States. 1 ** 

In a sense, such orders share the characteris- 
tics of legislative partial preemptions — "you 
don't have tx>> but. .." Yet, as the language 
noted above suggests, the "but" portion of the 
equation offers even less option, than that 
found in partial preemptions. There js no offer 
of a federal pickup and while the lack of a 
clean air plan would pose a serious long-range 
health problem, it pales in comparison with 
the immediate "health" problem posed by the 
release of a state's entire population of. con- 
victed murderers and rapists. 

Simply/then, a state, rnust comply. And, the 
budgetary effects can be .tremendous. Thus,^ 
the National Prison Project of the American 
Civil Liberties Union estimated Alabama's costs 
of compliance with a 1976 district court order 
to be nearly $30 million, including: 

a additional annual operating costs of 
$3>5 V million. This would include 



about $1.6 vnilliorl for new staff, 
about $1.2 million for upgrading 
food services, and other items; 

. o additional capital ,cos|s of $20.6 mil- 
lion. Of this total some $18.5 million 
would go to .innovating or con- 

• structing residflmial areas at five fa- 
• " , > cilities'in order to meet the" Court's* 
Requirement that each inmate be 
given at least 60 feet of living space 
and a single cell; and 
°. additional program costs of from 
$2.6 to $4.3 million, .depending on * 
how soon * the state complies with 
the single cell- requirement. This in- 
' eluded $1.9 million for education/ 
' vocational, training, $1.7 million for- 
work release, pre-release centers 
and road camps, plus $600,000 for 
prison' industries, and $94,000 for 
transition re-entry programs. '*? 

Gerald Frug cites two aspects of such orders v 
which "suggest that they are a greater intru- 
sion into democratic [state-local] decision- 
making than normal invalidation of law on con- 
stitutional grounds:" 

Rather than preventing the govern- i 
ment from acting in an unconstitu** 
tional way, these orders mandate af- 
firmative acfjon by the legislative and 
executive branches to correct a Con- 
stitutional violation. Moreover; the 
. court orders tnvoFve a subject matter 
that is the very foundation of the dis- 
cretion that is lodged in the other 
branches [as well as autonomous 
state governments]: the raising, alio-- 
cation, and spending of government 
funds.' 19 ' 

Donald Horowitz agrees: 

The decree of a federal district judge 
ordering me ntaL, hospitals to adhere 
to some 84 minimum standards of 
care and treatment represents an ex- 
treme in specificity, but it is repre- 
sentative of the trend toward de- 
manding performance tfiaTcannot be 
measured in one or two simple acts 
but in a whole course of conduct, 
performance that tends to be open- 



ended in time'and even in the identi- 
ty of the parties to whom the per- % 
formance will be owed. Remedies^ 
like these are reminiscent of the 
kinds of programs adopted by legis- 
latures arid executives. If they are to 
be translated intc action, remedies 
of this kind often require the same 
kinds of supervision as other govern- 
ment programs do. 1 " 

~ Finally, even as liberal an observer as Archibald 
Cox has some questions about this form of ju- 
dicial policymaking: ' 

But are federal courts all over the 
country to decide the policy ques- 
tions, levy the taxes and distribute 
the revenues? Not to act would be to 
acknowledge judicial, futility. To act 
would be to adopt a tax and fiscal' 
. policy for the state. It might even be- 
come necessary to set up the ma- ' 
chinery to make policy effective. In 
addition to questions pi competen- 
cy, those of legitimacy would surely 
arise. Even in the case of legislative 
default, does a federal court — usual- 
ly a single judge— have legitimate 
power to levy taxes on a people with- 
out their consent, and to decide 
where and how public money shall k 
be spent? 1 ? 3 

Once more, of course, the problem of feder- 
al judicial intrusiveness runs headlong into the 
question of individual rights. A very good argu- 
ment can be made that the individuals involved 
in the institution cases are far more in need of 
protection by some source outside the normal 
democratic processes than the rest of us — be- 
ing, for the most part, Jrtvoluntarily held and 
denied voting privilegesNn such instances, is 
there room for judicially balanced decisions, 
^considering democrathr'and federal principles 
alongside individual rights? Yes, according to 
Frug, particularly in an era of diminishing fiscal 
resources: 

Such a division of government bud- 
gets between voluntary and involun- 
tary reorients provides the basis for 
Constitutional analysis, but, if strictly 
* applied in this era of limited re- 
v* ' • 

' A, . ' 
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sources*, it would seriously reduce 
the legislature's ability to allocate 
government resources. . Many 
beneficiaries of court orders are not 
entitled to vote; but neither are the 
children whose access to education, 
libraries or welfare benefits might be 
curtailed to pay for the court or- 
der. ... To some it may seem 
odd — perhaps conservative is *he 
word— to suggest that the limits on 
federal judicial power have any rele- 
vance when the courts are seeking to 
fashion individual liberties/ But H the 
courts were to have plenary power to 
define constitutional values, and 
then control by equitable decree the 
spending of the j*\oney appropri- 
ated, they wbuld be exercising all 
pfcwer of government— judicial, leg- 
islative, and executive. 194 

THE SUPREME COURT AND THE 
INSTITUTION CASES: 
SENDING A MESSAGE OR 
SIDESTEPPING THE ISSUE? 

In its 1980-81 term, the Supreme Court ruled 
in two of the * long-pending institution 
cases— Rhcfdes v. Chapman, 1 * 9 a prison over- 
crowding case, and nmnhurst State School 
and Hospital v. Halderman, 1 *' the mental insti- 
tution case mentioned previously. In both 
cases, the Court ruled against, the institutional 
respondents. Yet, whether either case. may be 
viewed as a high court signal to the lower fed- 
eral courts has been clouded by the facts iff 
Rhodes and the Court's refusal to rule ori Con- 
stitutional gfounds in Pennhurst. 

The Court's decision in Rhodes that the 
double-celling of prisoners did not constitute 
(fruel and unusual punishment under the 
Eighth and 14th Amendments because "ft]o the 
extent that [prison] condition^ are restrictive 
and even harsh, they are part of the penalty 
that criminals pay for their offenses against so- 
ciety," 197 was met with muth ado both by pris- 
on adpttrrtstrators and civil rights advo- 
cates—both, of course, "ado-ing" from quite 
different, perspectives. It was' all, however, 
probably "much ado about nothing/' 
""Compared to most of the nation's pri&ns, 
the Southern Ohio Correctional Facility— 
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double-celling notwithstanding — is a model 
institution: 

SOCF was built in the early 1970s. 
In addition to 1620 cells, it has gym^"-*> 
nasiums, workshops, school rooms, 
"day rooms/' two chapels, a hospital"' 
ward, commissary, barber shop, and 
library. Outdoors, $OCF has a recre- 
ation field, visitation area, and gar- 
den. The District Court described 
this physical plant as "unquestiona- 
bly a topflight, first-class? facility."** 

Such conditions may be compared with those 
in another prison which the lower cpurts 
found clearly tW<fnJti^ which the 

Supreme Court itself offered as an example of 
Constitutional violation:*** 

{l]nmates are compelled to live in 
constant .fear of violence, in immi- 
nent .danger to their physical well- 
being, and without opportunity to - 

seek a more promising future J<H V 

[Ljackaf sanitation throughout the 
institutions— in living areas, infirma- 
ries, and food service— presents an 
imminent danger to the health of 
each and every inmate. . . 
Plumbing facilities are in an excep- 
tional state of disrepair. , . '. 203 Main- 
taining personal hygiene is an 'insur- 
mountable problem/. . . , 203 The , 
electrical systems are totally inade- 
quate, and exposed wiring poses 
a constant danger to the In- 
mates. . . . ao4 The food is general- 
ly unappetizing and unwhole- 
some. . . .* 05 Inmates suffer physical 
deterioration from Jack of oppor- 
tunities for exercise attd 
recreation. . « v . i0 * ' 
Thus, the facts in Rhodes did not easily lend 
themselves tp a general pronouncement on ex- 
tensive federal judicial intervention in in- 
stances where gross constitutional violations 
exist. Despite this inconclusiveness, however, 
* justice Powell's lead opinion did appear to 
warn the lower courts about excessive 
mtrusiveness: . 9 

When conditions of confinement 
amount to^cruel and unusual punish- 
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ment,. "federal courts will discharge 
their duty to protect constitutional 
rights." In discharging this oversight ' 
responsibility, however, courts can- 
not assume that statA legislatures and 
. prison officials are ^sensitive to the, 
requirements of the Constitution or 
to the perplexing sociological prob- 
lems of how beft to achieve the goals 
of the penal functforfin the criminal 
justice system ™ 7 . 

For different reasons, the Court's opinion in 
Pennhurst, while probably significant for pur- 
poses of grant law, is not particularly resolute 
in terms of the institution cases, most of which 
are decided on Constitutional grounds. While 
the district court found that conditions at* 
Pennhurst violated both the Eighth Amend- 
ment and the Equal Protection Clause, the 
court of appeals— substantially affirming the 
district court's extensive remedial 
order— avoided the Constitutional claims of 
the institution's residents, ruling instead on 
purely, statutory grounds. Thereafter, the Su- 
preme Court found it unnecessary to address 
the Constitutional questions. Thus, although 
the Court overturned the remedial order in its 
remand, any Constitutional issues— and, po- 
tentially, any remedy based on Constitutional 
claims— were thrust back on the court of 
appeals. 

Understandably, the Supreme Court is al- 
ways- hesitant, to rule on broad Constitutional 
questions when ruling on a statutory basis will 
suffice— particularly if a ConstJiApnally based 
decision would create new afM ptive obliga- 
tions. Its word, unlike that of an appeals or dis- 
trict court, is final and binding throughout the 
nation. Hence, in its Rhodes decision, the 
Court admitted that its negative judgment was 
influenced by such concerns: 

This court must proceed cautiously 
in making an Eighth Amendment 
judgment because, unless we re- 
verse it, "[a] decision that a given 
punishment is impermissible under 
the Eighth Amendment cannot be re- 
versed short of a constitutional * 
amendment/; and thus "[revisions, 
cannot be made in the light of fur- 
ther experience. ' J0 * 

Similarly, no doubt, the justices' avoidance of 



Constitutional questions in Pennhurst Resulted 
from their reluctance to advance a series of 
new Constitutional rights fqr the mentally 
retarded: 

B a federal Constitutional right to be 
provided with "minimally adequate 
habilitation" in the "least restrictive 
environment" regardless of whether 
they are voluntarily or involuntarily 
committed, i 

a a Constitutional right to "be free 
from harm" under the Eighth 
Amendment, and 
° [a Constitutional right] tq be provid- 
ed with "nondiscriminatory habilita- 
tion" under the Equal Protection 
Clause. 1M 

Not surprisingly/the Supreme Court's avoid- 
ance of the Constitutional question in 
Pennhurst may be influencing fche lower 
courts,. Hence, four months later, Chief Judge 
Devine of the U.S. District Court for New 
Hampshire decided that: » 

Contrary to. the [mentally retarded] ■ 
residents' contentions/ however, 
v there^Js no statutory [under the 
Developmental^ Disabled Assistance 
and Bill of Rights Act] or Constitu- 
tional basis for requiring that the 
state provide habilitation in the least 
restrictive environment, and the resi- 
dent's substantive due process claim 
to that /ffect is hereby rejected. 210 

'OUR FEDERALISM " 311 AND 
INTERGOVERNMENTAL REGULATION: 
IS THERE A JUDICIAL ROLE IN 
REGULATORY REFORM? 

To many, having read the foregoing pages,' 
the answer to the question set forth above may 
seem obvious. If states and localities are now 
overregulated (or at lea"st badlf regulated) by 
the federal government, the federal courts are 
not without blame.. It follows, therefore, that 
being part of the problem, the federal judiciary 
should be part of the solution. Yet, "solutions" 
arrived at in the judicial forum— particularly 
those of a Constitutional nature— are always 
the most controversial of remedies, a fact of 
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American life aptly summed up (if at our ex- 
pense) by an astute foreign observer: 

* 

At the first sound of a new argument 
. over the United States Constitution 
and its interpretation the hearts of 
Americans leap with a fearful joy. 
The blood stirs powerfully in .their 
veins and a new lustre brightens 
fheir eyefc. Like King Harry's men be- 
toU Harfleur, they stand like grey- 
hounds in the slips, straining upon 
the start. 21 * ' * 

, Such heady arguments, of course may *nd 
do take place in the Halls of Congress, the 
Ova! 6ffice, and, for that matter, the corner 
bar, but through tradition and jurisdicticta if wr 
the federal judiciary and ultimately tht^U- 
preme Court which finally disposes of Consti- 
tutional questions. And, if we may be likened 
to straining greyhounds during the argument^ 
those of us who perceive ourselves to be los- 
er* at its conclusion can be expected to react 
toward the "umpire" like those same.dogs 
unleashed. 

The Acquiescent judiciary: 
Should It Be More Activist? 

This Court is simply not at liberty to 
erect a mirror ^ its own conception 
pf a desirabfe governmental struc- 
ture- . . ; "[EKfective restraints , . . 
must proceed from political rather 
than from judicial processes/' 213 
. . \[T]ke states, and their interests as 
such., are represented in the Con* 
gresl but not in the federal courts. 2,4 

Both of the above arguments have frequently 
been advanced as justifications fpr judicial def- 
erence to Congressional uses of the commerce 
and spending powe/s- The one, in essence, is a 
recognition of the fact that the Court, as the 
lest democratic branch of government/ should 
keep to a minimum the number of instances in 
which it overrules the most democratic branch, 
The second holds that Congressional policy af- 
fecting the states runs little risk of destroying 
the integrity of the states since, in effect, Con-^ 
t gress is a composite of the states. 

Whether or not the courts should maintain a 
deferential posture toward the Congress, the 

*50 



* 



tirst rationale for doing so would appear to be 
the /nore valid of the two. Indeed, a gopd. ar- % 
gurnent can be made that a variety of structural' 
and political changes occurring in this century 
have combined to rn#ke Congress particularly 
insensitive to state and local values. 

Thus, in terms of structure, Congress did at 
one time reflect state values: Senators were 
chosen by thei rotate legislatures and, the 15th 
Amendment notwithstanding, the states con- 
trolled the composition of the electorate. As 
early as 1913, state structural preponderance 
was weakened by ths ratification of the 17th 
Amendment and the direct popular election of 
United States Senators, However, it was not 
until a half-century later 4 hat the combined im- 
pact of the four voting amendments, the 
Voting Rights Act, and the'Supreme Court's re- 
apportionment decisions resulted in a state 
structural influence more mythical than real. * 

Perhaps ever) more significant has been the 
gradual decline in tlte political influence of 
l state and local interests at the^hational legisla- 
tive level. Brought sbout in large measure by 
tta weakening of the local party organization 
and the technological unshackling of the na- 
tional media, that decline is both manifested 
in and Exacerbated by the individual members 
of Congress: 

The past 25 years have brought enor- 
mous changes in the types of per- 
sons elected to the Senate and 
House, and In the techniques uSed irt 

£>iheir successful campaigns. The cdrfe- 
element in this transformation has 
been the decline in importance of 
state party organization, itself a 
product of seve^ral Related 
forces — the effect of money on poli- 
tics, ^he changing use of media in 
campaigns, the phenomenon of ce- 
lebrity success jn , politics/ and the 
substitution of welfare state pro- 
gra^i^l^nsthe community service 
functions oQthe neighborhood polit- 
ical organization. The consequences 
"are varied, but^learly point in one 

* direction. As Senators and members 
<of the House develop independent 
constituencies among groups such as 
farmers, businessmen, laborers', 
environmentalists, and the poor, 
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each of which generally supports 
certain national initiatives, their, 
tendency to identify with state inter- * 
ests and the positions of state offi- 
cials is feduced. 2 " ? 

* " 

One of the most respected jurists in Ameri- 
can history, Justice Oliver Wendell Holmes, 
once remarked that "I do not think the United 
States would come to an end if we lost our 
power to declare an act of Congress void, f do 
think the Union -would be imperiled If we 
could not make that declaration as to the laws 
of the several states/'"*- Years later, the great 
f legal scholar Herbert Wechsler asserted that 
questions of states' rights-are not the proper 
purview of the courts but rather are questions 
to be settled in political forum. 217 Ironically, 
Wechsler's article de?lt with and was ti- 
tled, "The Political Safeguards of Federalismi , 
■ The Role of the States in the Composition and 
Selection of the National Government/' With 
those safeguards now badly eroded, a number 
of legal analysts believe that questions of state 
sovereignty "warrant some broader measure pf, 
judicial supervision than the courts have re- 
cently supplied/' 21 * And, most such advocates 
pin their hopes on a revival and expansion of , 
NLC. 

For instance, A.E. Dick Howard believes that 
the principles of NLC could /be appJied td 
"grant programs that dictate that states, in or- 
der to-qualify, must structure their administra- 
tive Inachinery in ways specified by federal reg- 
ulations." 21 * In many cases, such regulations 
affect the "states as states/' alter "attributes of 
state sovereignty," and impair the ability of 
states "to structure integral operations in areas 
of traditional functions/Mo dismiss the three 
NLC criteria on grounds that costly conditions 
of aid, established after-the-fact, are merely 
part and parcei*of a voluntary agreement, is to 
say, according to Howard, that there are not 
limits on the Congressional power over the 
states. 

Many analysts, while applauding the Court's 
renewed sensitivity to state sovereignty princi- 
-^|es in its NLC decision, feel that the logic un- 
derlying the opinion was basically unsound 
and therefore of limited future applicability. 
Indeed, the limited use to which NLC has been 
put in the" past five years would appear to add a 



measure of Validity to such criticisms. 
Nonetheless, even among those who doubt 
the logic of NIC, some feel that its postulates 
may be worthy of further judicial gloss. 

Thus, although he sees very serious weak- 
nesses in the NIC doctrine, Lewis kaden be- 
lieves \ could legitimately trigger court inter- 
vention "when a federal program coop& the 
stated political' processes by interfering with 
legislative and executive direction in a signifi- 
cant way/. . ™ Again, like Howard, Kaden as- 
serts that whether the commerce or spending 
power is involved, a Congressional directive 
A^hrch forces states to restructure existing or 
create new administrative machinery is a seri- 
• ous invasion of the states' essential freedom to 
be able to "conduct their political processed - 
and use their fiscal, political and personal re- 
sources, in ways determined internally/.'" 1 

The Activist judiciary: 
Should It Be More Acquiescent? 

Courts that make rules for universi- 
ties, prisons, welfare agencies, or 
other bodies take on the functions of 
legislatures. But courts are afflicted 
with a kind of tunnel visiort* A judge 
is noTin a position — nor does he 
have the warrant— to balance com- 
peting political and economic inter-, 
ests as JegislAprs are accustomed to 
doing. Yet her can order heavy ex- 
penditures of public funds to carry 
out his decisions, and that means ei- 
ther that taxpayers will pay more or 
that qjher public projects will get 
less. 323 

Or, put in m<?re homely terms: 

A federal judge rearranging a state's 
penal or educational system is like a 
fc man feeding candy to his grandchild. 
He derives a great deal of personal 
satisfaction from it and has no re- 
sponsibility for the results. 323 

The above remarks conjure up images of 
meddling federal judges, unconcerned with 
the state political processes they amend pr nul- 
lify. Yet, clearly, orte of the chief responsibili- 
ties of the fecferal judiciary is the protection of 
Constitutional rights. Indeed, if anything is 
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more precious than 'Our Federalism/' it must 
be our individual rights. And when a state 
abuses those rights — whether they be the 
rights of an upstanding citizen or a hardened 
criminal— federalism or states' rights can be no 
excuse for the continuation of abuse/ 

The Constitution, however, contains more 
than the first nine and 14th amendments. It is, 
in addition/ a document mandating democratic 
processes and a federal system and these too, 
tp varying degrees, must factor into the deci- 
sions of federaLjudges, Moreover, as re- 
sources become increasingly limited, the ques- 
tion arises whether courts should be more 
sensitive to economic costs when fashioning 
Constitutional remedies? Must the integrity of 
state budgets and political processes be sacri- 
ficed in the drive for equitable t0kU In other 
words, is balance possible (or even desirable) 
in judicial decisionmaking where individual 
rights are involved? 

Before the form of. judicial relief is deter- 
mined, a federal' court must decide whether it 
is proper to intervene in the first place. In fact, 
one of the chief complaints about the federal 
judiciary has been that it intervenes far too fre- 
quently into state and local criminal processes 
and institutionaf> management when state 
courts may be fully competent to safeguard 
Constitutional rights. As Judge Henry J. Friend- 
ly has observed: 

It is hard to conceive a task more ap- 
propriate for federal courts than to 
protect civil rights guaranteed by the 
Constitution against invasion by the 
states. Yet we also have state courts, 
whose judges, like those of the fed- 
eral courts, must take an osdh to sup- 
port the Constitution and > were in- 
tended to play an important role in 
carrying it out. 224 , . 

Insofar as the institution cases are con- 
cerned, it would be a gross understatement to 
say that no precise test for intervention exists. 
As Justice Harlan F, Stone once acknowledged ) 
''the only check upon our own exercise of 
power is our own sense of self-restraint. " m < Of 
course, self-restraint — being a variable 
concept — means different things to different 
individuals. Thus, Judge David L. Bazelon of 
the Distrfct of Columbia Federal Ccfurt of Ap- 



peals has remarked that his test for determin- 
ing the necessity for federal, intervehtion is; 
' "Does it make you sick?" 21 * While it is true, in 
attempting to practice a Measure of self- 
restraint, that the nausea scale may be. as good > 
a test as any other/ some individuals are as 
likely to be genuinely sickened by double- 
celling as others are by rat infestatio^ and 
widespread violence. * 

Here, as in other areas over the past decade, 
. the Supreme Court has offered little real guid- 
ance. In opining On legal intervention doc- 
trines from comity in state court proceedings 
to standing In general, the Burger Court has 
vacillated. Hence, while it has been more sen- 
, sitive to federalism principles than \\i prede- 
, cessor, its various decisions . have provided 
only limited direction to the lower courts « a2 7 

Even more problematic than federal judicial 
intervention— for clearly, ir\ many case$„ 
"tests" or no, intervention in the protection of 
civil rights is entirely warranted — is the form 
which that intervention takes. As discussed 
previously, invalidating a law, even ordering 
judicially approved changes in state arid local 
processes and institutions where Constitution- 
al violations have been proved are legitimate 
federal judicial functions. However, the pro- 
priety of federal court orders which mandate 
> highly specific legislative and executive actions 
and skew state budgets away from policies 
deemed significant by elected officials has~ 
b$en questioned, in such cases, judicial intru- 
siveness may impinge upon three highly inter- 
related elements of governance: state-local 
prerogatives, democratic decisionmaking and 
fiscal integrity — factors, which combined, have 
long .been associated with the notion of "effec- 
tive government." With its renewed, if some- 
what ambivalent, interest in the former two el- 
ements, the Supreme Court appears to be 
saying that democracy and federalism should 
be given some weight even in cases involving 
rights."* r 

The more difficult questions, however, re- 
volve around judicial considerations of costs. 
Should— even can 229 — judges 1 give some 
weight to dollars and cents in making^their 
Constitutional fights decisions? White few ff 
any legal scholars believe that the costs in- 
volved in remedying Constitutional violations 
should be the deciding factor in the fashioning 



of those remedies, some do argue that finan- 
cial values should be given more weight than 
they are currently afforded. 

In the first place, the cost issue is very much 
tied up with the issues of democratic 
decisionmaking and state-local rights in the 
federal system. Budgetary decisions are, after 
,aU, at the very heart of governance. When a 
judge commandeers 4 portion of a state's 
tHtdget to one purpose — not necessarily the 
state's preferred purpose—he or she effective- 
ly deprives some other purpose— perhaps a 
preferred purpose — of funds. 

Second, on a more mundane level, there is 
only so much money to go around. Given that ' 
neither the federal judiciary nor state and local 
governments can print currency, costly court 
orders represent a depletion of finances , 
generally. 

The Supreme Court— though, again, far from 
sailing a clear course— has not been adverse to 
weighing costs where appropriate. Hence in a 
1976 due process case, the Court framed the is- 
sue of additional costs in terms of the public 
interest: 

The most visible burden [of a prior 
evidentiary hearing] would be the in- 
cremental cost resulting from the in- y 
creased number of hearings and the 
expense of providing benefits to in- 
eligible recipients pending decision. 
No one can predict the extent- of the 

increase The parties submit . ' 

widely varying estimates of the prob- 
able additional financial cost. We 
only need say that experience with 
the constitutionaLizing of govern- 
ment procedures suggests that, the ' 
ultimate additional cost in terms of 
/ money and administration would not . 
be insubstantial. 

financial cost alone is not a 
controlling weight in determining 
whether due process requires a par- 
ticular procedural safeguard prior . to 
some administrative decision, hut 
the government's interest, and hence 
that oh the public, s in conserving 
scarce fiscal $nd administrative re- 
sources, is a factor that m.ust be 
weighed: At some point the* benefit 
of an additional safeguard to the in- /'. 



dividual affected by the administra- 
tive action aner > >pciety iq terms of in- 
creased assurance that the action is 
just, may be outweighed by the cost. 
Significantly^ the cost of protecting 
• those whom the preliminary adminis- 
trative process has identified as likely 
to be undeserving may in the end 
come out of the pockets of the de- 
serving since resources available for 
any particular program of social wel- 
fare are not unlimited.* 10 j 

Of course, a very convincing argument could 
be matie that it is one thing to weigh costs 
where the issue is one of procedure in dis- 
pensing benefits and quite another where cru- 
el and unusual punishment is being m#ed out 
in an institutional setting. Still, Constitutional 
rights are Constitutional rights whether they 
be to due process in the receipt of benefits or 
equal protection for malevolent forms .of pun- 
ishment. If costs factor into one, can they be 
factored into th£ other? Yes, according to 
Cerald Frug: 

A recognition that government re- 
sources are finite does not allow the 
government to refuse to enforce 
Constitutional rights because it is too 
expensive to do so. The issue in the 
instrtution cases is not whether there 
will be compliance with the Consti- 
tution — of that there should be no 
doubt— but rather the timing of 
achieving the compliance. Because 
of myriad demands for limited gov- 
ernment resources, only a certain 
amount of money can be allocated in 
any particular year for a new expend- 
iture, no matter how intense the 
need for it. A judicial decision that 
institutional conditions are unconsti- . 
1 tutional requires that money be 
found to correct them, but the 
amount of mon^y to be applied each 
year is a legislative decision? this de- 
cision must be accepted by . the 
courts, if, in the words of the deseg- 
regation cases, it js made in "good 
faith.'^-' 1 

To achieve this blend of Constitutional en- 
forcement and practical flexibilty, Frug offers 



an example of what he believes to be a reason- 
able judicial course of action: 

'If, for example, a court were t6 de- 
cide that the Constitution requires 
"provision of basic medical care to 
all patients Fh the' institution/' it 
could then require the state to draft 
a plan indicating^) what the ; state 

' wlj.jp", in the setting of the institu- 
tiJrtw question, to meet such a 
stancwd and (2) how, and over what' 
period of time, the state will imple- 
ment its plan. The court would retain 
the power to review and criticize the 
state's particularization of the consti- 
tutional standard, but agreement is 
likely due to widespread acceptance 
V of what constitutes minimally ade~ 
quate care. In fact, the court can 
avoid deciding whether the precise 
ingredients of the plan amount to 
constitutionally adequate care by 
treating the state's plan as provision*-- 
al only. If the plan makes m?jor im- 
provements in presently indefensible 
conditions, the court need not bless 
that plan as constituttbnah The major 
issue is not what has to be done to 



complete the job— that is a long waj^ 
off— but how. the job can be be- 
gun. ... It is the direction and rate of 
change that is important, not the de- 
tails of timing, staffing, and planning 
foe capital construction. These de- 
tails should not be the business of 
the courts." 2 

judicial decisionmaking is not conducive 
to easy answers or pat formulas. The example 
proferred by Friig could not possibly fit every 
institutional case — in some situations far more 
drastic remedies might very well be appropri- 
ate. But if we ace to ask oUf legislative and ex- - 
ecutive branches to consider mdre fully the 
costs— fiscal and federal—of their policy deci- : 
sions, is it any less proper to ask that the jud* 

x -cial branch do so also? Judges may not think of 
themselves as regulators— a term normally 
used to describe certain ?gency person- 
ne |_^ u t they are regulators and^regulators of 
other regulators as well. They have therefore A 
special duty to balance their decisions. AndP 
while some factors, such as individual rights 
and deference to thfe elected branches, must 
-always weigh in more heavily than others, 
those others may deserve some consideration 

~ as well. 
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'The Chief Justice, also took the occasion to puf forth 
his case for broad construction of the Constitution 
generally. \ < 



>*K»t!y and Harbison, The American Constitution, p. 
278 ' ■ * 

■ " Cooley v< 'Board of Wardens Of the Port' of 
Philadelphia,- 12 Howard 299 (1*1). 

Whid. "'. 'i . W . 

i>Of particular note were the Interstate Commerce 
Commission, established in 1887; and whose power* t 
were virtually *utted by the Court by 1897 and the 
Sherman Anti-Trust-Act, pissed In 1890 £ut consigned 
•to relative impbtency by the Court's decision in 
Untttd States v. f.C Knight, 156 U.S. 1 (1895) just five 
yeajs later. 

^Edward S. CorWin, The Constitution and What It 
Means Today, 12th ed. (Princeton, Nj: Princeton Uni- 
. versity Press, 1958), p. .45. 
,\*!bid. 

1 'Upheld by Champion v. Ames f 188 U.S. 321 (1903), 
''Upheld by Hipolite Egg Company v. United States , 220 
4J.S.-45 (1911). 

"Upheld by Hoke v. United States, 111 U.S. 308 0913)- j 
'''An excerpt from a 1 91^0 federal circuit court decision 
■Illustrates how far the federal "police power" had ex- 
tended by the second decade of the twentieth centu- 
ry: "Congress has 'enacted a safety appliance law for 
the pre$ervaiioo / ot. fife and Irmb. Congress has en- 
acted the anti-trust statute fo prevent immorality in 
contracts arid business affairs. Congress has enacted 
the livestock sanitation act to prevent cruelty to ani- 
- mals. Congress has enacted the cSttle contagious dls- 
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ease act to more effectively suppress knd prevent the 
spread of contagious and infectious diseases of live- 
stock. Congress has enacted a *tatute\to enable the 
Secretary of Agricultrue to established maintain 
quarantine districts. Congress has enacted the meat 
inspection act, Congress has enacted the obscene lit- 
erature act. Congress has enacted the tottery stat- 
ute Congress has enacted (but a year ago) statutes 

prohibiting the sending of Hquors by interstate - ship- 
ment with the privilege of the vendor to have liquors 

delivered c.o.d " Shawnee Milling Company v< 

" Temple, 179 Fed/517, (1910). 

"See for example, Northern Secruities Company v. 
United States f 193 U.S. T97 (1904) and Swift and Com- 
puny v. United States, 1% U.S. 375 (1905K 
,1 See for example* Illinois Central Railroad v. Interstate 
_ Commerce Commission, 206 U.S, 441 (1907), Interstate 
' Commerce Commission v. Illinois Central Railroad, 
215 U.S. 452 (1910)^ United States v. Atchisdh, Topeka, 
and Santa Fe Railroad, 234 U.S. 476 (1914), Houston 
Fast and West Texas Railway, 234 U.S. 342 (1914). 
J ^Under Wilson were born such powerful federal regu- 
latory instruments as the Federal Reserve Act, the Fed- 
eral Trade Commission, and the Clayton Anti-Trust 
Act. 

itThv "Imp" was also notable in the areas of taxation * 

and, fo a lesser extent, spending,, subjects to be ad- 

d ress ed\ s ubsequ ently. 
i4Hammet v. Dagenhart, 247 U,S. 251 (1918). 
."Duplex printing Press Company v; Deering, 254 U.S. 

443 (1921) and American Steel Foundries v. Tri-Cities 

Trade Council, 257 U.S. 1 84 (1921). 
2 *Most notably in Schecter Poultry Corporation v. 

United States; 295 U.S. 495 (1935) and Carter v. Carter 

Coal Company, 298 LhS. 238 (1936). ' * 

"Nat /on*?/ Labor Relations Board v. fones and Laughlin 

Steel Corp. , 301 U.S. 1 (1937), 
** Untied States v. Darby Lumber Company, 312 U.S, 100 

(1941). 

"Wickard v. Fiiburn t 317 U.S. 111 (1942). 

^Some would argi^ that the very existence of the com- 
merce power, even when not explicitly used, repre- 
sents, to a certain extent, an implicit preemption of 
state authority. 

"United States Constitution , Amendment XIV, Section - 

"P/essy v. Ferguson, 163 U.S. 537 (1890). 

"Missouri ex rel Gaines v. Canada, 305 U.S. 337 (1938), 

"Ihe Slaugtherhouse Cases, 16 Wallace 36 (1873). 

**This was known as the doctrine of "selective incorpo- 
ration" and generally was used in applying First 
Amendment freedoms to the states. ' 

u l he great drive for nearly total application began with 
the Warren Court's criminal procedure decisions. 

'■Dye. process had begun to be used in more diverse 
and broader ways even before the late nineteenth cen% - 
tury. By necessity, the above description of due proc- 
ess has been treated very briefly and/ therefore, in a 
vastly oversimplified manner, For a complete treat- 
ment of the subject see: A.E. Dick Howard, The Road 
From Runnymvde: Magna Carta and Constitutionalism 
in America {Char lottesville, VA: University qf Virginia 
Press, 1968), Chapters XV! -XIX, 

"Chicago, Milwaukee, and St. Paul Railway Company v. 
Minnesota, T34 U.S. 418 (1890). \ 

M Ke?ly and ( Harbison, Tire American Constitution, b. 
473, * • \ 

*°Corwin, 1 he Constitution and What it Means Today, p. 
268. 



4i rt should be noted, however, that unlike the I5tji 
Amendment, the 14th Amendment makes no mention 
of race. ' 

4J Sanfa Clara County v. Southern Pacific Railroad Com- 
pany, 118 U.S. 394 (1M6). ^ 

43 Lewis B. Kaden, "Politics, Money, and State Sover- 
eignty: The- Judicial Role/' 79 Columbia Law ffev/evV 
858 (1979). See also: Herbert Wechsier, ^The Political 
Safeguards of Federalism: The Stole of the States in the 
Composition and Selection of the National Govern- 
ment/' 54 Columbia Law R&iew 543 (1954). 

44 The 17th Amendment, ratified in 19T3, changed this by 
calling for popular Senatorial elections. 

"United States Constitution , Art. I, Sec. 8. 

"Stew'ard Machine Company v. Davis, 301 U.S. 548 
(1937). 

47 A? notable instance of this sort was an unusually high 
_ , tax put on the sale of colored oleomargarine. The tax 
was obvioi?^y being usee! to suppress the sale and 
manufactured* the product but was upheld by the 
Court nonetheless. McCray v. United States, 195 U S 
27 (1904). 

4, Kaden, ''Politics, Money, and State Sovereignty/' p. 
883. 

"Steward Machine Company v. Davis, 301 U.S. 548 
(1937). - 

"Kaden; "Politics, Money, and State Sovereignty," p. 

884. v- / 

51 Oklahoma v. Civil Service Commission, 330 U.S. 127 

(1947), 
"262 U.S. 447 (1923). 
54 Id. . 

45 297 U.S. 1 (1936), 
»*330 U.S. 127 (1947). 

. 

"Richard B. Cappaili, Rights and Remedies Under Fed- 
eral Grants (Washington, DC: The Bureau of National 
Affairs, Inc., -1979), Chapter 6. 

"330 U.S. 127 (1947). v 

"Helvering v. Davis, 301 U.S. 619 (1937). 

"See Federalist 23^33, and *4. . 

* 2 McCuilpch v. Maryland, 4 Wheaton 316 (1819). 

"United States Constitution, Art. I, Sec. 10. 

"Whether the source of contract was the states directly 
or ^ie states as a conduit for the people was not then 
satisfactorily resolved. 

**See especially, federalist 39, 45, and 46. 

**A notable mpdel was the Virginia Declaration of 
Sights, A.E. Dick Howard, ''The Supreme Court and 
Federalism/' in The CourtsrThe Pendulum of Federal- 
ism, Final Report of, the Annual Chief justice Earl 
Warren Conference on Advocacy in the United States, 
June 15^16, 1979 (Washington, DC: The Roscoe 
Pound— American Trial Lawyers Foundation, 1979), p. 
74. ■ < 

"Umted States Constitution, Amendment X. 

♦•Kaden, "Politics, Money, and State Sovereignty/' pp. 
852-853. 

"Schechter Poultry Corp. v. United States, 2§5 U.S. 495 

(1935). ■ i 
"United States*. Darby, 312 U.S. '100 (1941). 
"Chisoim v. Georgia, 2 Dallas 419 (1793), 
"United States Constitution, Amendment XI. 
7 >209 U.S. 123 (1908), 

74 A.£. Ofck Howard, /'// See You* in Court: The States 
and the Supreme Court (Washington, DC: National 
Governors' Association Center for Policy Research, 
1980), p. 13. . , 1 
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"Hutto v. Finney, 4%7 U.S. 678 (1978). . 

"See for example: £de/ma/> v. Jordan, 415 U.S. 651 

(1974) and Quern v. Jordan, 440 U.^332 (1979), 
"Carter v. Virginia, 321 U.S. 131, 138 (1944) (Justice 

Black concurring). 
"Laurence H. Tribe, American Constitutional Law 

(Mineola, New York: The Foundation Press, Inc., 

1*78), p. 315. \ 
"David B. Walker, Toward a ' Functioning federalism 

(Cambridge, MA: Winthrop Publishers, Inc., 198T), 

pp 94-95. 

■•Tribe, American Constitutional Law, p. iv. 

#1 For i complete description of the partial preemption 
technique see Chapter 1 of this volume. 

"Hode/ v. Virginia Surface Mining and Reclamation As- 
sociation, 49 IW 4654-4660 (June 15, 1981). (emphasis 
in original). 

"/d.,n. 29. 

"426 U,S. 833 (1976), Hereafter referred taas NLC) 

"49 LW 4654 at 4660 (June 15, 1981). N 

•♦See for example District &f Columbia v. Train, .521 F. 
2d 971, 988 (D.C. Cir. 1975), vacated on other grounds, 
431 U.S. 99 (1977). 

" Duquesne Light Company v, EPA, 481 F. 2d 1 (3d Cir. 
1973), 522 F. 2d 1186 (3d Cir. 1975), vacated and re- 
manded on other grounds, 427 U.S. 902 (1976). 

"Kaden, "Politics, Money, and State Sovereignty/' p. 
870. 

"in the process of critical review, this statement 
sparked lively debate including the astute observation 
of one reviewer that "the Cubs *re not an inept team; 
they are merely suffering from a regulatory decision tp 
end the season in October rather than July!" 

••U.S. Congress, Senate, Committee on Environment 
and Public Works, The Clean Air Act In the y Coutt$, A 
Report prepared by the American Law Division, Con- 
gressional. Research Service, library of Congress, Seri ; 
at No/97-2, 97th Congress, 1st sess., April 1981 (Wash- 
ington, DC: U.S. Government Printing Office, 1981), 
pp. 71-72. 

"NRDC v. EPA, 475 F. 2d 968 (D.C. Cir. 1973). 
•'U.S. Senate, The Clean Air Act In the Courts, p. 72. 
"Pennsylvania v. £ PA, *500 F. 2d 246 (3rd Cir; 1974). 
"Maryland V. iPA, 530 F. 2d 215 (4th Cir. 1975) and 

Brown v.£PA, 521 F. 2d 827 (9th Cir. 1975). 
"U.S. Senate, The Clean Air Act in the Courts, py73. 
"District of Columbia v. Train, 521 F. 2d 971 (D.t. Cir. 

1975). 

"£PA v. grown, 431 U.S. 99 (1977). 
"U.S. Senate, The Clean Air Act In the Courts, p. 75, 
"Brown v. fPA, 566 F. 2d 566 at 671 (9th C+r, 1977). ^ 
^/d., at 672. 

>^ No , 78-3306, No. 78-3307 (6th Cir., Dec". 5,^1980). Cert, 

denied by Supreme Court. 
1& </d, aM7. 

15M /d. , * - 

i"/d, at 18. In a stinging dissent, Judge Weifck asserted, 
"TheState should no more be required to enforce fed* 
eral laws than the federal government should be re- 
quired to enforce state laws. Id. at 22. 

»«David R. Woodward and Ronald M. Levin, "In Defense 
of Deference: Judicial Review of Agency Action/' 
Administrative Law Review, Vol. 13, No. 3 (Summer 
1979), 335. Internal quotation from Zuber v. Allen, 396 
U.S. 168, 192 (1969) 

1t) -The majority of direct orders come from the federal 
. courts. See the section on "Implementation , in the 
Courts: Suing for judicial Regulation" in this chapter. 

"'Fttzpatrick v. Bluer, 44 LW 5120 (1976). 



1 *M26 U.S. 833 at 845 (1976) Citing Coyle v. Smith, 221 

U.S. 559 at 565 (1911). 
"♦/d., at 845/ 
u +ldi, at 833. 
11 «29 C.F,R. Section 775.3. 
n3 29C.F.R. Section 775.3(b) (1)-(8). 
M4 Cited in Nation's Cities Weekly, (December 14, 1981), 

p. 12. 

ns CA 3r Kramer v. New Castle Area Transit Authority 
(4-30-82) cited at 50 1W~2664. 

"*5«m Antonio Metropolitan Transit Authority v. 
Donovan, Civil Action No. SA 7* CA 457 (W.D. Tx. No- 
vember 17, 1981), p. 2 of judgment. Similar litigation is 
in various stages of appeal in Chattanooga, 
Tennessee; New Castle, Delaware; Augusta, Georgia; 
^and Tallahassee, Florida. V 

"^598 F2d 1033 (6th Cir. 1979). * 

'V»/d., cited at 47 LW 2785. (emphasis added) The 
' Amersbach approach was later employed by the First 
Circuit in declaring FLSA standard* unconstitutional as 
applied to mass transit, rental parking lots, and collec- 
tion of highway tolls in Puerto Rico. CAr1; Mdlina- 
Estrada v. Puerto Rico Highway Authority (6-8-82) cited 
at 51 CW 2006. - 

"•50 LW 4315 (1982). , , ' - 

"•426 U.S, 833 at fn 18. 

t3 *USDC SMiss; Mississippi v. Federal Energy Regulatory, 

Commission (2+19+81) cited at 49 LW 2554. 
* U SQ LW4566 (1982). 

1J3 Contested portions of the act were Titles I and HI 
which compel (direct order) states to consider the use 
of six approaches in Structuring utility rates and there- 
after report and explain the results of their considera- 
tion to the Secretary of Energy and Section 210 wfiich 
requires the states to implement .(partial preemption) 
certain federal rules encouraging cogeneration and 
small power production facilities • 

"«50 LW 4566 (1982). . ' 

^justice O'Connor dissenting in Id.: 

"♦426 U.S. 833 at 851. , 1 

at 8$2. 

t3, /d. at 851. 

, ,3f /d. at 852 no. 17. / 

"•King v. Smith, 392 U.S. 309 (1968); Ivanhoe Irrigation 
. District .V, McCracken, 357 U.S. 275 (1958); Berman*v. 

Parker, 348 U.S, 17 (1954); Federal Power Commisuon 
. v. Idaho Power Co., 3*4 U.S. 17 (1952); Oklahoma v. 
United States Civil Service Commission, 330 U.S. 127 
(1947); Untte'd States v. City of Milwaukee, 441 F, 
Supp. 1377 (D. Wisor-W^); Stiner v. Calif ana, 438 F. 
Supp. 1314 (D. D.C. 1976); Dupler v. City of Portland, 
421 F.jSupp. 1314 (D. ME. 1976); Bob Jones Ur1iv?rsity 
v. Johnson, 3% F. Supp. 597 (D. S.C. 1974); Barber v. 
. White, 351 F. Supp. 1091 (D. Conn. 1972); Williford v. 
laupheimer, 311 F, Supp. 720 (£.D. Pa. 1969); United 
States v. Frazer, 297 F. Supp. 319 (M.D. Ala. 1968). If 
Congress explicitly acts under one of its powers — for 
example the spending power— the Court may not be 
inclined to test the legitimacy of a "string" under an- 
other unmentioned power, such as the Fourteenth 
Amendment. See for example: Pennhurst State School 
and Hospital v. Halderman, 49 LW 4363' (April 29, 1981). 
Massachusetts v. Mellon, 262 U.S. 447 (1923) and Stew- 
ard Machine Co. v/ Davis, 301 U.S. 548 (1937). 
,J2 Rifchard B, Cappalli, Rights and Remedies Under Fed- 
eral Grants (Washington, DC: The Bureau of National 
Affairs, Inc., 1979), p. 177. 
' 1,3 /b/d, , p. 225, See for example, South Carolina v. 
Katzenbach, 383 U.S. 301, 323^24 (1966): "The word 
person' in the context of the Due Process Clause of 
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the Fifth Amendment cannot, by any reasonable mode 
of interpretation, be expanded to encompass the 
Sttfes of the Union, and to our knowledge has never 
been done by any Court/* 

1 "Unfortunately, grants have been a little studied area of 
the Jaw and thus relatively few treatments of grartt law 
per se have been completed. Nonetheless, filling the 
void, several excellent treatments o"f various aspects of 
grant law do exist. See especially: Richard B. CappafH, 
Rights and Remedies Voder federal Grants (Washing- 
ton, £>X-: Bureau of -fattonal Affairs, Inc., 1979); 
Thomas }. Madden, "Thi Law of Federal Grants/' in 
Awakening the SlumberirXg Giant: Intergovernmental 
Relations and Federal GranXiaw, Advisory Commission 
on Intergovernmental Rfelatfons, ed., M-422 (Washing- " 
ton, DC: U.S. CovernmenN Printing Office/1980), 
pp.9 -25; George 0, Brown, "The Courts and Grant Ke- 

, form: A Time for Action/' intergovernmental Perspec- 
tive, Fall 198f, pp. 6-14; and Thomas ), Madden, s 'The 
Right to Receive Federal Grant* and Assistance/' 37 
Federal 8ar journal 17 (1978). \ 

'"Massachusetts v. Mellon, 262 U.S\447 (1923). ^ 

"'Named Individuals of the San Antonio Conservation 

^Society V. Texas Highway Department, 446,\F. 2d 1013 at 
1028 (Sth Ctr. 1971). (emphasis added) \ 

"'Macon v. Marshall, 439"f ; Supp. 1209\it 12X7 <M.D. Ca* 
1977). (emphasis added) I 

"•North Carolina v. Califano f 445 F. Supp. 532 at 535, 536 
(E.D.N.C. 1977) aff'd 435 U.S. 962, 98 S. Ct. i597,(1978). 
(emphasis added) • \ 

"•Steward Machine Company v. Davis, 301 l^S. 548 at 
590 (1937). 

148 A.E. Dick Howard, "Judicial Federalism: The States 
and the Supreme Court/' in American Federalism: A 
New Partnership for the Republic, Robert C Hawkins 
ed/, (San Francisco: Institute for Contemporary Stud* 
ies, 1982), p. 220. 

l#1 Cappalli, Rights and Remedies Under Federal Grants, 
pp. 177-78., 

14l fn the first section we discussed hqw the inducement 
versus coercion standard first evolved in cases regard- 
ing conditions attached to credits against federal 
taxes. \ v 

u>pi 9 1 „*73 / 54 stat. 697. 

t44 PL 94-566, 90 Stat. 2667. 

1M Charles S. Rhyne, et al, Federal GrantXonditions , 1979 
Seminar Workpaper prepared for the 1979 NIMLO 
Mid-year Seminar, Washington, DC, March 2£~27, 

" 1979, p. 93. * f 

"*lhid. f p. 95. 

"'Los Angeles County v. Marshall, 631 F. 2d 767 (D.C. 
Cir.), cert, denied, 101 S. Ct.\113 (1980). 

t4 *A.E. Dick Howard, Speech before the Federalism Con- 
ference, sponsored by the institute for Contemporary 
Studies, Washington, DC, September 9, 1981. 

14f The crosscutting device can actually be traced as far 
back as The Haic^h Act which reads in relevant part, 
*any activity which is financed in whole or part by 
loans or grants ..." (Section 12) 54 Stat. 767 (1940), S 
USX. 1501(4). 

,50 PreAient john F. -Kennedy responding to a question at 

, the annua! cpn vent ion of the American Society of 
Newspaper Editors, April 17, 1963, from the Papers of 
Theodore M. Hesburgh, Civil Rights Cbllection, Uni- 
versity of Notre Dame, Doc. No. 6274, cited in Edward 
McGfyph jCaffney', Jrt, "An Overview of the Growth of 
Federal Regulation By Means of Conditioned Financial 
Assistance/' paper prepared for delivery to a confer- 
ence sponsored by the Renter for Constitutional Stud- 



ies and the White Center on Law and Public Policy, 
Notre Dame Law Scbcol, Washington, DC, March 12, 
1981, p. 18. 

1il Gaffney, "An Overview/' pp, 19-20. 

"'Ibid., p. 19. 

15l Speciaf Message to Congress by President Kennedy, 
June 19, 1963 as cited in Ibid. 

"'Boiling v, Sharpe, 347 U.S. 497 (1954). 

"*The Civil Rights Act of 1964; P.L. 88-352, Title VI, Sec- 
tion 601, 78 Stat. 240/42 U.S.C. Section 2000d reads: 
"Nd\pefson in the United States shall, on the ground 
Of ^aCe, color, or national origin, be excluded from 
participation in, be denied the benefits of, or be sub- 
jected to discrimination under any program or activity 
.receiving Federal financial assistance/' The tducation 

- Amendments of 7972, P,L. 92-318, Title IX, Section 
901(A), 86 Stat. 373,20 U.S.C. 1681 reads: "No person % 
in the United States shall, on the basis of sex, be ex- * 
eluded from participation in, be denied the benefits 
of, or he "Subjected to discrimination under any pro- 
gram or activity receiving Federal financial assistance. 
The Age Discrimination Act of 1975, P.L. 94-135, Sec- 
tion 303, 89 Stat. 728, 42 U.S.C. 6102 reads': . . no 
person in the United States shall, on the basis of age/ 
be excluded from participation in, be denied the bene- 
fits of, or be subjected to discrimination under, any 
program or activity receiving Federal financial assist- 
ance/' The Vocational Rehabilitation Act of 1973, P.L, 
93-112, Title V, Section 504, 87 Stat. 361, 29 U.S.C. 794 
reads: "No otherwise qualified handicapped individu- 
al in the United States, as defined in Section 706(6) $1^ 
this title, shall, solely by reason of his handicap, toe 
excluded from participation in, be denied the benefits 
of, or be subjected to discrimination under any pro- 
gram or activity receiving Federal financial assistance. 

1M See for example Southeastern Community College v. 
Davis, 442 U'.S. 397 (1979) in which the Court ruled that 
Section 504 does not necessarily impose affirmative ac- 
tion obligation! on recipients of federal funding. 

<* ? "The Federal Conditional Spending Power; A Search 
for Limits," Norfhwestem University law Review, 
Volume 70/ No. 2 (May-June 1975), 309, 

"*ibicf. ' » 

T, *See for example: Highway Beautiftcation Act of 7965 
(23 U.S.C. 131), National Health Planning and Re- 
source Development Act of 1974 (42. U.S.C. 300m(d)), 
Federal Aid Highway Amendments of 1974 (23 U.S.C. 
154), Education of All Handicapped Children Act of 
1975 (20 U.S.C. 1416), and Clean An Act Amendments 
of 1977 (42 U.S.C. 7506(c) and 7616). ' 
'"Kaden, "Politics, Money, and State Sovereignty: The 

judicial Role," pp. 881-883. 
,1i, /Vfo/3/gome/y County v. Califano, 449 K Supp. 1230 at 
. 1247 (0. Md. 1978). 

"*North Carolina v. Califano, 445 F. Supp. S32 (£.[>. tf.C 
1977), atf'd 435 U.S. 962, 985. Ct«J597 (1978). 

'"49 LW 2822 (D.C. Cir. June 18, 1981). 

■*/d. ■ ' ' 

'"Pennhurst State School and Hospital v. Haiderman, 49 
LW 4363 at 4367 (April 29, 1981). 

'"George D. Brown, "Grant Law and Grant Reform; The 
Role of the Courts in Federal Financial Assistance Pro- 
grams/' Intergovernmental Perspective , Vol. 7, No. 4 
(Fall 1981), p. 8. 

'"49 LW 4363 at 4369. 

ta Brown, "Grant Law and Grant Reform/' p. 8. 
16*49 LW 4363 at 4367, n, 13. 
1T0 8rown, "drant Law and Grani Reform/' p. 8, 
1 "347 U.S. 483 (1954). 
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'""Developments in the Uw: Section 1983/' Harvard 
Law Review 90 (1977) 1133, cited in Neil D. McFeeiey, 
'The Supreme Court anJ the Federal System: Federal- 
ism From Warren to Burger," Publius (Fall 1978), 7. 

,7, The now neaf universally conceded necessity for a fed- 
eral solution of some sort to end segregation and the 
almost complete lack of costs involved in ci*il liberties 
decisions warrants the omission of those cases from 
this brief discussion. 

1 "McFeeley, "The Supreme Court and the Federal .Sys- 
tem/' p. 14* In fairness, many would contest the au- ^ 
thor's use of the word "rush" while agreeing with his 
basic thrust. Whatever ill effects may have resulted, 
the Court was, after all, responding to a long and well- 
documented history of policy misconduct. 

^351 U.S. 12 (1956), 

'"372 U.S. 353 (1963). 

' 77 97 S. Ct. 1491 (1977). 

'"Gerald E. Frjjg, "The Judictel Power of the Purse," 126 
University afr fo m n sylvania law Review 715 (1978), 
761 62. 

'"Phillip B. Kurland, Politics, the Constitution, andjhe 
Warren Court (Chicago: .^Jniveisity of Chicago Press, , 
1970), p. 82. 

'•*Kaden, "Politics, Money, £and State Sovereignty," pp. 
860-61. 

'"Kurland, Politics, the Constitution, and the Warren 
Court, p. 84. 

1 *'As of 1978, the major prison cases included: Pugh v. 
Locke, 406 F. Supp> 318 (M.D, Ala. 1976), affid in part, 
remanded in part sub nom. Newman v. Alabama, 559 F. 
2d 283 (5th Cir. 1977); Newman v. Alabama, 348 F 
Supp. 278 (M.D. Ala, 1972), affid in part, decision re- 
served in part, 503 F, 2d 1520 (5th Cir. 1974), cert, 
denied, 421 U.S. 948 (1975); Finney v. Hutto, 410 F. 
Supp. 251 (E.D. Ark. 1976); Holt v. Hutto, 363 F Supp. 
194 (E.D. Ark. 1973), affid in part, rev'd in part sub 
nom, Finney v. Arkansas Board of Corrections, 505 F. 
2d 194 (8th Cir. 1974); Holt v. Sarver, 300 F. Supp. 825 
|(E.D. Ark. 1969), 309 F. ,Supp. 362 (E.D. Ark. 1970), 
aff'd, 442 F. 2d 304 tfth Cir. 1971); Anderson v. 
Redman, 429 F. Supp. 1105 (D, Del. 1977); Costello v. 
Wamright, 397, F. Supp. 20 (M.D. Fla. 1975), vacated on 
other grounds, 539 F. 2d 547 (5th Cir. 1976) (en banc), 
rev'd and remanded 430 U.S. £25 (1977); Williams v. 
Edwards, 54% F, 2d 1206 (5th Cir; 1977); Bell v. Hall, 392 
F. Supp. 274 (D. Mass. 1975); Cafes v. Collier, 349 F, 
Supp. 881 (N.D. Miss. -1972), aff'd, 407 F, Supp. 1117 * 
(N.D. Miss. 1975), 423 F. Supp. 732 (N.D. Miss. 1976}, 
aff'd. , 548 F. 2d 1241 (5th Cir, 1977); teaman v. 
Helgemoe, 437 F. Supp. 269 (D. N.H. 1977); Nadeau v. 
Helgemoe, 423 F. Supp. 1250 (D.N.H. 1976); Todaro v. 
Ward, 431 F. Supp. 1129 (S.D.N.Y. 1977), aff'd, 565 F. 
2d 48 (2d Cir, 1977); Chapman v. Rhodts f * 434 F. 
Supp. 1007 (S.D. Ohio 1977); and Battle v. Anderson, 
37b F. Supp. 402 (E.D. Okla. 1974), aff'd, 564 F. 2d 388 * 
(10th Cir. 1977). Source: Burg, "The judicial Power of 
the Purse/' p. 718. * - Since this list was compiled, the 
Chapman case has gone to the Supreme Court and will 
he discussed subsequently. 

18J Though no one knows how many local jails are under 
court ord-er, as of 1978, a partial listing included: ' 
Dillard v. Pitches* f 399 F. Supp. 1225 (CD. Cal. 1?75); 
Hrennen)en v. Madigan, 343 F, Supp. 128 (N.D. Cal. 
172); Inmates of Henry Country jail v. Parham, 430 F. 
Supp. 304 (N.D. Ga. 1976); Collins v. S9^oonfield ( 34*4 
F . Supp. 257 (D. Md. 1972); Q'Bryan v^punty of 
Sagtnaw, 437 F. Supp. §82 (E:D. Mich. 1977); Aherns v. 
fhonras, 434 F. Supp. 873 (W.D. Mo, 1977); Coldsby v. 



Cames, 365 F. Supp. 395 (W.D. Mo. 1973); Moore v. 
janing, 427 F. Supp. 567 (D. Neb. 1976); Smith v, 
Sullivan, 553 F. 2d 373 (5th Cir. 1977); Taylor v. 
Sterrett, 344 F. Supp. 411 (N.D. Tex. 1972), a(f f d in 
pari, 499 F. 2d 367 (5th Cir. 1974), cerf. dented, 420 
U.S. 983 (1975); Hamilton v. love, 328 F. Supp. 1182* 
(E.D. Ark. 1971), 358 Supp. 338, 361 F. Supp. 1235/ 
(E.D. Ark, 1973); Mhchetl v.Untreiner, 421 F. Supp. 
886 (N.D. Fla. 1976); M/7/er vr Carson, 401 F. Supp, 835 
(M.D. F1a. 1975), aff'd in parf, modified in pa&, and re- 
manded, 563 F. 2d 741 (5th Cir. 1977); Hamilton v. 
Landrieu, 351 F, Supp. 549 (E.D. La. (1972); Hamilton v. 
Shiro, 338 F. Supp. 1016 (E.D. La. 1979); trunates of 
Suffolk County jail v. Eis^nstadt, 360 F, Sv(fp. 676 (D. 
Mass. 1973>,,ar7'd, 494 F. 2d 1196 (1st Cir. 1974); 
Obadde v, McAdory (S.D* Miss. 1973), reported at 2 
Prison L. 'Rep. 413 (1973); Detainees of Brooklyn 
House of Detention v* Malcolm, 520 F. 2d392 (2d CirC. 
, 1975); Rhem. v. Malcolm, 371 F. Supp. 594, 377 F. 

Supp. 995 (S.D.N.Y. 1974), aff'd. 507 F. 2d 333 (2d Cir. 
, 1974), 389 F. Supp* 964 (S.D.N.Y, 1977); and Jones v< 
Wittenberg, 323 F. Supp. 93, 330 F. Supp. 707 (N f D, 

. Ohio 1971), aff'd sub nom. fones v. Metzger, 45<rF« 2d 
854 (6th Cir, 1972). Source: Ibid., pp. 7f 8-79. 

1M As of 1978: Wyatt v. Stickney, 344 F. Sup. 373, 344 F. 
\ Supp. 387 (M.D. Ala. 1972), affid in part, remanded in 
ipart, decision reversed in part sub nom. Wyait v. 

.Aderholt, 503 Fv 2d 1305 (5th Cir. 1974); Burnham vc 

- Department of Public Health, 503 F. 2d 1319 (5th Cir. 
1974), cert, denied, 422 U.S. 1057 (1975); Gary W. v. 
Louisiana, 437 F. Supp. 1209 <E.D. La^r977); Cauthier 
v, Benson (D. Mass. 1976), repktf^dat 1 Mental Disa- 
bility L. Rep. 122 (1.976); Welsch v. Ukins, 373 P. Supp, 
487 (D, Minn. 1974), aff'd in part, vacated and re- 
manded in pan, 550 F. 2d 1122 (8th Cir. 1977); Doe v. 
Hudspeth (S.D. Miss 1977), reported at|1 977] 11 
Clearinghous Rev. 160; Horachek v. Exon, 3#T. Supp.' 
71 (D. Neb. 1973); New York State Association for Re* 
tatded Children, Inc. v. Carey , 393 F. Supp. 715 
(E.D. N Y. 1975), 409 F. Supp. 606 (E,D.N.Y. 1976); New 
York State Association for Retarded Children, Inc. v. 
Rockefeller, 357 F. Supp. 752 (E.D.N.Y. 19>3); Davis v. 
Watkins, 384 F. Supp. 1196 (N.D. Ohio 1974); 
Halderman v. Pennhurst State School and Hospital, * 

- No. 74-1345 (E.D. Pa„ filed Nov. 30, 1977); and SiviHe. 
v. Treadway, 494 F. Supp. 430 (M.D. Tenn, 1974). 
Source: Ibid. 'Pennhurst has ;s\nce. been decided by 
the Supreme Court and will be discussed subsequent- 
ly, as well as in the previous text on the conditional 
spending power. v • 

'"As of 1978: Nelson v. Hayne, 355 F. Supp. 451 (N.D. 
Ind.1972), aff'd, 491 F, 2d 352 (7th Cir. 1974);„8afcer v. 
Hamilton, (W.D. Ky. 1972), reported at [1972] 6 
Clearinghous Rev. 100, Morgan v. Sproat, 432 F. Supp. 
mQ (S.D. Miss. 1977); Patterson v. ^Hopkins, 360 F. 
Supp. 6?6 (N.D. Miss. 1972), aff'd, 481 f. 2d 640 {5th 
Cif'* 1973); Pena v. New Y6rk State Division ku^outh, 
419 F. Supp. 203 (S.D.N.Y. 1976); Mat a re 1 1 aFv. Kelly , 
349 F. Supp. 575 (S.D.N.Y. 1972); Lollls v,~New York 
State Department of Soc/a/ Services, 332 F. Supp. 473 
(S.D.N.Y. 1970), 328 F^Supp. 1115 (S.D.N.Y. 1971); ln : 
mates of Boys' Training School v. Affleck, 346 f . Supp. 
~ 1354 (D.R.I, 1972); and Morales v. Turman, 364 F. 
Supp. 166 (E.D. Tex. 1973), 383 F. Supp. 53 (E.D. Tex. 
1974}, rev'd on other grounds, S35 F, 2d 864 (5th Cir. 
, 1976), rev'd, 430 U.S. 322 (1977), Source: Ibid, t p. .719. 

,w For more indepth treatment of some individual cases 
see: U.S. Departrnent'of justice, National Institute of, 
Law Enforcement and Criminal, justice, After Decision; 
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Implementation of fudictat Decrees In Correctional 

Settings (Washington, DC; U.S. Government Printing 

Office, 1977). * 
1l7 Charles Fried, "Curbing the Judiciary/' New York 

Times, Nov. ,10, 1981, p. A23. 
,M 49 LW 4363. 

1M Ho/f v. Sarver, 309 f . Supp. 362 (E.D. Ark. 1970), afVd, 
442 F. 2d 304 (8th Cir- 1971) as eked in Frug, "Trrl Judi- 
cial Power of the Purse, " p. 726/ (emphasis added) * 

'"American Civil Liberties Union, The Alabama Prison 

• Systpm cited in Criminal Justice Newsletter, Vol. 8, 
No. 8 (Aifril 11/1977), 6. 

'^Frug, "nTe>Judfciai Power, of the Purse/' pp. 735-36. 

'•'Donald L ; Horowitz, The Courts and Social Policy 
(Washington, DC: The Brookings Institution, 1977), p. 

.7. ' > _ , • - 

'"Archibald Cox, The Role of the Supreme Court in 
, American Government (London; Oxford University 

Press, 1976L pp. 95-96.. 
\ M Frug< "The Judicial Power of the pp; 741, 742, 

733. 

'"49 LW 4677 (June 15, 1981). 
"•49 LW 4363 (April 20, 1981). 
"M9 LW 4677.at 4679 (1981), 
"*/d., at 4677. 

"Vd., at 4680, n. 17^: "£x*mples of recent federal court 
decisions holding prison conditions to be violative of 
the £ign"TTr*and 14th Amendments include. . . . Pugh v r 
L6ckb, 406 F. Supp. 318 (MD Ala, 1976), aff'd as 
modified, 559 F. 2d 283 (CAS 1977), rev'd in part on 
other grounds 438 U.S* 781 (1978) (per curiam), 
10 *Pugh v.locke, 406 F. Sup. at 329,> 
at 329. . 
at 323. 
at 323* 
at„?23. 
at 323. 
at 327. 

** 7 49 LW 4677 at 4680. (emphasis added). 

l °*ld. • 

'^Suprerrje Court citing the decision of the District 
Court, 446 F. Supp-. 'at 1314-1322 (E.D. PA. 1977) in 49 
LW 4363 at 4365. 

iU *G4uityj. Gallen, 50 LW 2149 at 215t3 (D, NH, August 
17, 1981). (emphasis added) - > 
Younger v. Harris, 401 U.S. 37, 44-45 (1971). (Justice 
Black) , , m ■ : • ■ 

"*The gzonomisi, May 19", 1952, 370. " 

* u National league of Cities v.Usery, > 
(Justice Brennan diij^enting) 

zt4 Mishkin, "Some further Last Words on Erie; The 



261 Id. 

2 *>id. 
1!M /d. 

10* 



id. 



426 U.S. 833 (1976). 



Thread," 87 Harvard Law Review 1685 (1974) cited in 
Frug, "The Judicial Power of the Purse/' 785. 

2t *Lewis 8. Kaden, "Federalism In the Courts^: Agend^for 
the 1$80s/' in Advisory Commission on Intergovern- 
mental Relations, The Future of Federalism m the 
1980s, Reports and papers from the Conference oo»the 
Future of Federalism, Washington, DC, July 1981 

. (Washington, DC: U.S. Government Printing Office, 
1981), p, 97. . , 

* 1 *Q!iver Wendell Holmes, "Law and the Court/' in Col- 
lected Legal Papers (New York, 1921), pp. 295-96 cited 
in Howard, "Judicial Federalism: The States and the 
Suprerrte Court/' p. 1. 

"^Herbert Wechsler, "The* Political Safeguards of Feder- 
alism: The Role of the States in the Composition and 
Selection of the National Government," 54 Columbia 
Law Kevrew 543 (1954) cited in ibid., p. 2, 

"•Kaden, "Politics, Money, and State Sovereignty: The 
Judicial Role/' p. 849. 

"♦Howard, "Judicial Federalism," pp. 5-6. 

" a Kaden, "Politics, , Money and State Sovereignty?' p. 
890. 

221 /6/d., p. 889. . 

i2J X.E. Dick Howard, "A ? Litigatfon Society?" in The 
Wilson Quarterly (Summer 1981), p, 197. 

7n McRedmond v. W//son, 533 F. 2d 757, 766 (2d Ctr. 1976) 
(Judge Van Graafeiland, dissenting). 

* l4 Henry J. Friendly, Federai furisdiction.'A General View 
(New York, 1973), p. 90 cited in Howard, "Judici-U Fed- 
eralism/' p. 9. •• * * 

lis Justice Stone quoted in Howard. "Litigation Society?" 
p. 104. 

"*Judge BazeioO quoted in ibid. + 
J27 For various perspectives on the Burger Court and fed- 
eralism see: Terrance Sandafow, "Federalism and So- 
cial Change/' 43 Law and Contemporary Problems 29 
(1980) and Henry,P. Monaghan^ "The Burger Court and 
'Our Federalism'," 43 id, 39 (1980). , 
"'See for example Warth y. 5e/d/n v 422 U.S. 490 (1975), 
democratic processes and Rmo v. Goode, 423 U.S. 
362 (1976), federalism: * " ♦ 

* J *For example, based on a number of case studies, 
Donald Horowitz ha$ corne to the conclusion "that the 
Judicial process is a poor format for the weighting of 
alternative $ arid the catcufation of costs.:' Horowitz, 
The Courts ajnd Social Policy, p. 257. 
»° Mathews v: Etdridge, 424 U.S. 319 at 347-48 (1976) 
phasis added) cited in Frug, ''The Judicial Pywer of the 
Purse," pp. 775-76. . s 

J *'Frug, "The Judicial Power of .the Purse/' p. '788. 
nj Friig/"T({e Judicfal Power of the Purse," p. 790-91. 
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The Legislative 0 rigins of 
Federal Intergovernmental Regulation 
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/ do not for a moment claim immunity 
from the mandate fever of the 1970s, 
As a member of Congress, t voted for - 
many [mandates], . . > The bills I voted , 
for in Washington came to the House 
floor in a form that compelled approv- 
al. After alt, who can vote agarnst clean 
air and water, or better^ccess and ed- 
ucation for thp handicapped? 1 

, Chapters 1 and 2 have documented the un- 
precedented growth of intergovernmental -reg- 
ulatory programs since 1960 and have de- 
scribed the legal context that nurtured it. This 
chapter explore* the political dynamics of reg- 
ulitory growth so that reform proposals can be 
tailored to the underlying causes of regulatory, 
-expansion- Although the diversity of new 
forms <>f intergovernmental regulation tends to 
obscure the sources of* this growth, insights 
can be gained from two research perspectives. 
It is helpful, first, to examine the increasing 
use of all forms of regulation as instrifments of 
federal intervention in contrast to traditional 
reliance on incentive-based approaches. The 
growth of intergovernmental regulation 
occurred within this broader regulatory con- 
text, entailing either federal intervention in the 
internal processes of state and local govern- 
ments or federal direction ofthe ways these ju- 
risdictions regulate the private sector. The sec- 
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ond research perspective examines more 
closely the circulnstances surrounding the pro- 
[ifferation of the foW specific techniques of 
intergovernmental regulation set forth in 
Chapter 7 {cmsscutting requirements; cross- 
over sanction v^partial preemptions, andydlrect 
orders). / 

Accordingly, this chapter begins, b/ placing 
the rgcent growth of intergovernpientaf regula- 
tion into historical and poiiticaiperspective. 
Past periods of regulatory expansion an$ tbe 
factors contributing tq the broad proliferation 
of federal regulatibn in the*1%0s and 70s are 
reviewed briefly. The legislative hfctories 
programs utilizing the four techniques of inter- 
governmental regulation are then probed arid '< 
the circumstances leading to the initial formu- 
lation and adoption of each deyice are ex- 
* plored. Finally; several generalizations regard- 
ing^ the spread of federal mandates are 
advanced. 

« 

CONTINUITY AND^IaVgE IN 
REGULATORY FORMULATION 

Recent growth in the scope and numbers of 
federaf regulations is not a wholly flew phe- 
nomenon but represents a lon^Jgjm trend in 
the development of public f>oftCyin America. 
As Murray Weidfifftbaum has observed: 

T«e present trends in federal gov- 
ernment regulation in the United . , 
States do not represent an abrupt de- 
parture from an idealized free mar- 
ket economy but rather the rapid in^ 
tensifi^tfion of the long term 
expans^^ of government, inffueft£«r 
over the private sector. 2 * \^ j 

This trend, is evident in Criph 3-1 f which 
shows the proliferation of federal reguratory 
agencies befw^en 1900 and 1980, According to 
the Center for the Study of American Bushes*; 
the number of regulatory agencies increased 
from six in 1900 to 56 by 1980. 3 Twenty new 
agencies were created in the 1970s alone, in- 
cluding the Environmental Protection Agycy, 
the Occupational Safety and Health Adminis-* 
-ttatfsi^r and the National Highway Traffic Safety 
Administration. 4 

Such data help to put the recent growth of 
federal regulation into historical perspective, 



However/the continuities apparent. in the long 
term growth of regulation conceal important 
changes in the targets and procedures of fed- 
eraf requirements. The frequent use of federal 
mandates imposed on state and tocaf govern- 
ments, after ail, is a relatively new phenome- 
non** Moreover, the growth of federal regula- 
tion has been marked by Intermittent bursts of 
regulatory activism rather than uniform accre- 
tion, over trme. As Bardach and Kagan put it: 

The ytTwth of regulation is not 
merely a product iof the steady and 
relentless forces of logic and political 
ancfleconomic interests. Regulatory 
victories, as well as initiatives, are 
products of intermittent events . . . 
that fire tHfc political imagination and 
overwhelm the normal defenses of 
antiregufatory interests. 5 
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Graph 3-2 depicts the number of major reg 
ufatory statutes passed in each decade since 
1900. It indicates three clearly identifiable 
peaks of regulatory activism associated with 
the three broad, periods <?f political refdfrm in 
,e 20th century: the Progressive Era, the New 
DVatTirnd thet>okt-1960 peJiqd. In e^ch period, 
a burst of regulatory legislation' thrust the na- 
tional ^overnm^nt into new and previously un~ 
P touched area's of public policy. 

« i 

Periods of^gulatory^Activism 

A closer examin^fi&rsQf these three historical 
f periods reveals further patterns of continuity 
\ and change if^ ^e sources of regulation over 
time. Bach of t^ie three periods had certain p<j>- 
litical features in common. Each produced a 
flourish of regulatory activity as part of a broad 
wave of fede raj reform. Such activism generally 
was accompanielM>f considerabie l ^lt>pOlar and 
even bipartisan support. Innovative use of new 
communications media also played a crucial 
• role in each period. Muckraking journalism en- 1 

coufaged new rjgulatory^programs during the 
♦^Progressive Era; radio brought Roosevelt's \ 
, wice to millions during the New Deal; andT 
graphic television coverage of contemporary 
events has been S^sociated with numerous 
consumer, environmental and civil rights regu- 
lations of the 60s and 70s. 
Equally significant were the political differ- 
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^ Graph 3 r 1. 
Growth of Regulatory Agencies 
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Sou/ce: Center tyrtb* Study of American Business, Directory of Federal Agencies, 3rd ed, {St. Louis; Center for the S^udy of 
American Business, 1981), p. 3, 
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A Decade-by-Dacade Comparison of 
Major Regulatory Adoptions r 
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Figure 3-1 4 
Selected Regulatory Enactments 
Of the Progressive Era 



Date of 


Title of 


Subject of 


enactment 


Legislation 


Regulation 


1887 


Interstate Commerce Act 


railroad rates 


1890 


. Sherman Antitrust Act 


, anti-trust 


1902 


Newlands Reclamation Act 


irriflation and rpriflmftttnn 


1906 


Pure Food and Onu&s /4c? 


food and drug purity 


1906 * 


Hepburn Act 


railroad rates 


1913 


- • Federal Reserve Act 


banking and finance 


1913 


Clayton Act 


anti-trust * 


1914 


Federal Trade Commission Act 


anti-trust and unfair business prac- 
tices 


1920 


Federal Power Commission Act 


public utilities 



Source-Based upon Thomas K. McCraw, "Regulatory Change, 1960-79, in Hrsfprical Perspective," in U.S. Congress, 
Joint Economic Committee, Government Reputation: Achieving Social akd Economic Balance, vol. 5*, Special 
Study on Economic Cbange, joint Committee Print, 96th Cong., 2d sees. S(1980), p. 9. 



ences among the different periods/ especially 
between the first two eras and the post-1 960 1 
period. Regulatory expansion during the Prp- ^ 
gressive Era and the New Deal was largely the 
product of an active Presidency and, as Figures 
3-1 and 3-2 demonstrate, regulation in both 
periods focused primarily on economic 'prac- 
tices in the private sector. Moreover, earlier 
regulatory programs relied almost entirely on; a 
single institutional form— the independent 
regulatory commission. 

In contrast, .regulations in the contemporary 
period have frequently been Congressional ini- 
tiatives, emphasizing social as well as econom- 
ic goals. The scope of federal regulation ex- 
tended into new program areas like civil rights, 
consumer protection, the environment, occu- 
pational safety and energy conservation. In- 
cluded in this outpouring were a host of non- 
intergovernmental regulatory measures, 
including truth-in-lending, fair packaging and 
labelling, transportation safety, fair housing 
and equdl employment. More importantly for 



this study, other new requirements extended 
their reach beyond the private sector through 
an array of new and intrusive mechanisms of 
intergovernmental regulation, ranging from 
fwrtfal preemptions like clean air to crossover 
sanctions fr> health planning. The list of 34 
prominent intergovernmental statutes rn Chap- 
ter 1 amply testifies to the scope* of this 
development. 

The following section reviews several factors 
associated Wiethe burst of all forms of regula- 
tion in the post-1960 era, Following that, the 
circumstances surrounding the development 
of intergovernmental regulation are explored.! 
I 

Factors Contributing to 
, Regulatory Growth Since I960 

The exact cauies of the proliferation of regu- 
lation programsjn the 1960s and 70s are ambig- 
uous and subject to considerable debate. On 
the surface, thesje programs were enacted sim- 
ply to redress a Variety of social and economic 
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prohtems. Yet many of these problems, rang- 
ing ftom the environment to civil rights, ex- 
isted long before federal regulations were 
adopted. For the purpose of regulatory reform, 
it is necessary to consider why regulatory ap- 
proaches were selected so frequently in this 
period to address these issues, Such an exami- 
nation helps illuminate the underlying sources 
of federal regulatory growth generally arid to 
establish the political context W which the de- 
velopment of / intergovernmental regulation 
took place; 

Political factors cdrttributing to the character 
and climate of contemporary regulatory expan- 
sion fall into two basic categories. The fir§t set 
consists of political incentives that encouraged 
federal policymakers to select regulatory solu- 
tions to social problems. Such incentives in- 
cluded expressions of popular support for the 



goals of federal regulation, the rise of new 
fprms of intrest groups committed to regula-^ 
tory activism* and the increasing tendency of 
federal budgetary constraints to discourage 
incentive-oriented approaches to problem 
solving. The second covers changes in the 
structure and operations of American govern- 
mental institutions—especially in the U.S. 
Congress—that have served to heighten gov- 
ernmental responsiveness to these regulatory 
incentives. 

I . i 

POLITICAL INCENTIVES 
Public Opinion 

A series of political incentives developed in 
the post-1 %0 period that appeared to make 
regulatory programs increasingly attractive to 
politicalfdecisionmakers. One of these was fa- 



Figure 3-2 

Selected Regulatory Enactments 
Of the New Deal 



Date of 
Enactment 

1933 
1933 
1933 
1933 
1934 
1934 

1935 
1935 
J 935 

1935 
1938 



Title Of . y 
Legislation 

Agriculture Adjustment Act 
Tennessee Valley Authority Act 
Securities Act 
Glass-Steagall Banking Act 
Securities and Exchange Act 
Communications Act 

, Motor Carrier Act 
Wagner Act 

Public Utility Holding Company 
Act 

Rural Electrification Act 
Civil Aeronautics Act 



Subject of 
Regulation 

agricultural production . 

electric power 

stocks anct bonds 

banklig, insurance 

stock exchange . 3 

radio and telegraphic communica- 
tions 

trucking rates ; "i 
labor relations ; 
anti-trust , *. 

electric power 
air transportation 



Source: Based upon Thomas K. McCraw, "Regulatory Change,- 1960-79, in Historical Perspective," in U.S. Congress, 
Joint Economic Committee, Government Regulation: Achieving Social -end Economic Balance, vol. 5, Special 
Study on Economic Change, Joint Committee Print, 96th Cong., 2d sess. (1980), p. 9. 
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vorable public opinion. Strong public support 
for the landmark civil ryns fegisfatibn of the 
T960s has been clearly iHcumented.* Similarly, 
public response to Earth Day, the environmerw* 
tal "teach-in" of April 1970 modeled after t^e 
anti-war'teach-ins of the 1960s, was enormous 
and nationwide in scope. According to one 
poll expert: 

A miracle of public opinion has 
been the unprecedented speed and 
urgency with which the ecological is- 
sues have burst into the American 
consciousness. Alarm abput the en- 
vironment sprang from nowhere to 
major proportions in a few short 
years/ 

In fact, the general- goals of most regulatory 
programs enacted ^n this period appeared to 
draw substantial political backing from the 
populace-^Harge. 

Some observers emphasize the role, of crises 
and other seminal events in arousing popular 
support for regulation. Bardach and Kagan, for 
example, stress that "£atastrophies" like the 
Santa Barbara oil spill irr i%9 "are probably the 
most important catalysts of new regulation" 
because {hey ''create a mbre receptive climate 
*fc>r increased regulation and weaken the de- 
fenses ... of those^Stfho wobfd oppose in- 
creased regulation/'* CcJbsequently, there has 
been scholarly debate about whether a reser- 
voir of favorable public opinion existed prior 
to £uch events or whether«opinion was largely 
: stffVi.jUl : ^at.ed. 'fay-"ppsitive 'media attention. In the 
civil rights movement, newspaper photographs 
and. television jfilm of the confrontation be- 
tween the Birmingham police force and peace- 
ful demonstrators under the leadership of Mar- 
tin* Luther King, Jr., helped generate support 
for legislation both in the country as a whole 
and in Congress.* Similar observations have 
been madi? concerning Earth Day arid the envi- 
ronmental movement. Cynics have charged 
t-iat these successes spawned a new .political 
strategy of staging "media events" in this 
period! , : ■, - % V . ' !«. : 1 

, In many cases, however, public support for 
regulatory goals appears to have been stable 
and* long fasting. Occupation?] safety regula- 
tion Has shown consistent popularity in polls 
over time, and QSHA's passage was not associ- 
ated with any worker safety .crisis or wave of , 



public sentiment. James Q, Wilson notes th$t 
the adoption of many other regulations also 
lacked this stimulus, and he suggests that ev^n 
when a crisis does occur, it may simply tap "la- 
tent public senfiment.^From this, perspective, 
the environmental molement had its roots, nOt^ 
only in dramatic oil spills, but in longer-term 
concerns raised by growing use of pesticides, 
pollution of the Great lake$, and other gradu- 
ally accumulating evidence of environmental 
degradation. F^gardless of its source, how- 
ever, the existence of broad public support for 
abstract regulatory goals represented a power- 
ful incentive for political entrepreneurs ahd 
• vote-seeking Congressmen to sponsor or to 
back popular legislation. 

Evolving Croup Influence 

Interest group support for regulatory goals 
and programs comprised another political in- 
centive favor\ng the enactment or expansion of 
regulatory programs. Althcjugh interest grtiups 
traditionally h^ye been recognized as impqr- 
tant actors in the American policymaking proc- 
ess/ 0 some might not suspect their contribu- 
tion to the sudden regulatory expansion of the 
1960s and 70s. fn many fields,' industry and 
business associations dominate ^he landscape 
of interest groups 1 , and they have hardly been 
responsible for unprecedented growth in fed- 
eral regulation. Moreover, an ACIR analysis of 
federal government expansion in the post-War 
era concluded that 1 , overall, interest group 
pressures were a secondary sendee of modern 
governmental growth. This -^fudy iound that 
interest groups we he not vthe ubiquitous 
initiating force behind- new federal programs 
but were frequently formed as a result of 
them. 11 

Nevertheless, two developments affecting 
interest group politics in this era bolstered 
their support for new federal regulatory pro- 
grams. First, in many fields, the growth of reg- 
ulations followed on the heels of expanding 
federal grant programs. This pattern was ap- 
parent in areas ranging from environmental 
programs and handicapped requirements to 
health planning regulations. Jo the extent that 
these prior grant programs spawned a struc- 
ture of supportive interest groups, a reservoir 
of advocates was created for the subsequent. 



initation or expansion of regulatory programs/ 
Secondly, the political structure of interest 
group formation underwent a transformation 
in the 1H60s and 70s, In the past/interest 
groups could only be sustained if they had a 
mass membership or business sponsorship. In 
contrast, |nany of today's "public interest" lob- 
bies survive on foundation and governmental 
grants and volunteer support. Although popu- 
listic in character and rhetoric, some have very 
small memberships. Others have developed 
large followings through the use of computer- 
ized direct-mail fundraising drives. 12 Neither 
form tends to represent old-style economic in- 
terests of business, labor, or agriculture. Yet, 
stich groups have had major influence on the 
environmental, consumer and safety regula- 
tions oft he extemporary era^ 

Budgetary Constraints 

Popular support and interest ^^oup activity 
on behalf of regulation may be viewed $s posi- 
tive incentives for governmental action. By the 
1970s, however, an additional -'negative''' in- 
centive was operating on behalf of 'regulation. 
As federal expenditures and budget deficits 
grew after the 1%0s, regulation appeared to be 
an increasingly attractive policy option to na- 



tional decisionmakers. As one observer wrote 
in 1976: > . . 

Congressmen see themselves as 
having i>eeh elected, to legislate. 
Confronted with a problem and a 
showing that other fevels of govern- 
ment are "defaulting," their strong 
tendency is to pass a law. ten years 
ago, nfioney was Washington's antk 
*dote for problems. Now, the new fis- 
cal realities — inflation, high unem- 
ployment and huge budget ■■' 
deficits— mean, that Congress pro- 
vides fewer dollars,; Still determined 
to legislate against problems, Con- 
gress uses sticks instead of carrots. 13 ^ ( 

Available evidence appears to Support this 
contention. Many of the biggest spending pro- 
grams established in recent years were enacted 
in the 1960s and early 70s. Given the heady ac- 
tivism of the times, a numberx>f important 
intergovernmental regulations were also 
passed. The relative proportion of new regula* 
tpry enactments went up sharply in the 3970v 
however, as fiscal constraints, reduced the in- 
flux of spending initiatives while regulations 
continued their rapid increase until late in the 



Table 3-1 

Spending versus fYonspending Presidential initiatives 



r. 



President 



Spending 
Programs 

Average 
Total par year 



Nofispending 
Programs 



Total 



Average 
per year 



Spending 
Programs 
as Percentage 
of Total 
Programs 



First-year 
Costs 

{buttons 
of dollars) 



Kennedy- Jphnson . 33 

Johnson 49 

Nixon I 13 

NIxon-Ford 12 

Carter 16 



8 

12 
3 
3 
4 



20 
44 
27 
29 
25 



5 
11 
7 
7 
6 



38% 

47% 

'66%' 

71% 

61% 



8,8 
5.1 
3.4 
3.4 
4.5 



Source: Paul C, Light, The President's Agenda: 0bmestlc Policy Choice from Kennedy to Carter, (Baltimore, MD: Johns 
Hopkins University FVess, 1982), p. 127. ' - . 
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decade. Although the data are not precisely 
comparaTHe, this trend is indicated in Table 
* 3-7, which illustrates t-hg -number pf major 
speeding and nohspending program initiatives 
requested by presidents since 1%(Lv It shows 
that the proportion of nonspending presiden- 
tial initiatives, including regulation/ g/ew trom 
38% of presidential requests in the Kennedy- 
Johnson years to approximate!^ 7Q% in the 
Ford Administration, with a modest decline in 
the Carter years, , v 

STRUCTURAL RESPONSIVENESS AND 
V CONGRESSIONAL ACTIVISM 

The effect on the presidency of a changing 
mix of political incentives was only part of the 
institutional dynamics of regulatory growth in 
the contemporary era. Another factor involved 
> changes in thfe organization and operations of 
Congress. The legislative branch underwent 
^enormous structural and political changes in 
this period that transformed it f/om a program- 
matic graveyard to an activist policymaking 
body, highly responsive to the regula^ry in- 
centives described above* 

Developments in the executive branch, such 
as the expansion of the White House staff and 
proliferation of "regulatory agencies, clearly 
contributed to the growth of regulation, espe- 
cially through the rulemaking process. How- 
ever, major studies of the enactment of federal 
regulation have identified Congress as the pri- 
mary source of program initiatives. As one ■ 
scholar emphasized: 

Although some important, regula- 
" Tory -legislation of the new variety . . , 
grew from the initiatives of th# 
Kennedy Administration,* its chief 
source was neither the Kennedy, 
Johnson, Nixon, Ford nor Carter Ad- 
ministrations. Indeed it was not the 
executive branch at all, but Con- 
gress, and the legion of Congres- 
sionai staff members on the lookout 
for issues through which their princi- 
pals — particular Congressmen and 
Senators—could attain visibility and 
national prominence;™"" - 

Portraits of the Congress in the 1950s and 
early 1960s depicted an institution dominated 



by powerfi)/ committees ruled by a relatively 
smaM coterie of. aging, conservative, and 
strongwilled chairmen. 15 ' Younger members of 
Congress, denied access to committee -chair- 
manships because of the seniority system and 
lacking independent resources, generally de- 
ferred to" the expertise of chairmen and the 
committees they controlled. Despite such def- 
erence, pushing legislation through the Con- 
gress in that era was often time-consuming and 
.difficult. Coalition-building frequently re- 
quired lengthy committee heatings and floor 
debate, continual eompron>Kmg oVer legisla- 
tive provisions in search *>f a combination able 
to attract majority support, behind-the-scenes 
negotiation with recalcitrant members, and 
sometimes tricky pipcedural maneuvering to 
assure that a proposal made it through each of 
the many potential barrier points. Because of 
the, multitude of hurdles that h^d to be over- 
come, the policymaking process in Congress 
was generally slow, burdensome and ineffi- 
cient. For legislation to survive the process, 
some outside influence-r-such as Presidential 
sponsorship or a policy crisis—was often con- 
sidered necessary to prod Congress into 
action. 

Changes in the" membership, internal struc- 
ture, operations and political environment of 
Congress have refashioned the national legis- 
lative process during the last dozen years. The 
Congress of the 1970s was characterized by a 
more equal, independent and liberal member- 
ship; by the erosion of traditional^ norms like 
apprenticeship, deference and seniority; by a 
tremendOu^ growth of Congressional staffs 
and support agencies such as the Congression- 
al Budget Office; by limitations on rules like 
the Senate filibuster that had been used to pre- 
vent passage of measures unpopular to a mi- 
nority of Members; by'th6 proliferation of in- 
creasingly, independent subcommittees; by an 
increased legislative .independence vis-a-vis 
the executive branch; and by a decline in party 
loyalties. In short, Congress in the 1970s be- 
came more decentralized, fragmented and in* 
dependent than in preceding-decades. 

One major effect of these changes", accord- 
ing to Michael Malbin, was an increase in the 
opportunities for entrepreneurial members of 
Congress to develop their own policy 
initiatives: ' ' 
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♦ . . the changes first permitted liberal 
Democrats to find problems for gov- 
ernment to address. After a while 
they came also to be used by new- 
style conservative Republicans Who 
were equally eager to pursue their 
own legislative ideas. Congressional' 
structures were adapted to serve ' , 
self-promoting, individualistic legis- 
lative styles. 16 

Thus, members of Congress throughout the 
1970s instructed their staffs t^> be agressive, to 
look for new problems ameniable to legislative 
action, and to find ways to make their subcom- 
mittees active. 17 In an age whfen voters'' atti- 
tudes and preferences are lefcs well anchored 
to party loyalties and the strength of party or- 
ganizations has declined, candidates must rely 
more . heavily oni!^edia attention to get 
elect WW — and one- oft* the surejst ways to get ex- 
posure in the previous decade was to sponsor 
new legislative proposals* 

Moreover, during the 1970slit became possi- 
ble for an incr'e&sihg number 6f legislative pro- 
posals to bypass the conventional/ painstaking 
processes of coalition building. Several impor- 
tant measures — from privacy rights to handi- 
capped • regulations — glided successfully 
through Congress without committee support, 
without hearings, or without significant floor 
debate. Support for these proposals was not v 
built painstakingly through negotiation, com- 
promise, or logrolling but through ah appeal to 
political symbols. " This new pattern has not 
completely eclipsed traditional methods of en- 
acting legislation, but there now exist addition- 
al and speedier avenues through which spon- 
sors of proposals can see their ideas gain 
enactment, 19 

In sum, the changes in Congress have been 
dramatic. They have increased the opportuni- 
ties to skirt traditional legislative processes and 
have provided a conducive environment for a 
growth- in entrepreneuriak^olifics. According 
to Roger H. Davidson: \y 

\n the 1960s critics worried about 
the representative character of con- 
gressional decision making. Long ca- 
reers and' low turnover deemed to 
heighten the insular, small-town at- 
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- m mosphere of the Hill; newly active 
v political groupings, llk^blacks or 
consumers, were ill represented; the * 
seniority system isolated committee 
leaders; legislative norms discour- 
; aged outsiders from participating; 
% decision making all too often took 
place in closed circles and behind 
closed doors. Today Capitol Hill 
is a far more open, democratic place 
than it was a decade or so ago. . . : 
Now the chief impression is of buzz- 
ing confusion.... In place of party 
* labels there, are individual politicians 
in business for themselves, and a 
series of shifting coalitions around 
specific issues. Instead of a few * 
leaders or checkpoints for legisla- 
tion, there are many. 20 * 

Taken together, then, a^l of these" 
factors — public awareness and concern over 
such issues as civil rights, safety, the envirorf- 
ment and energy; increased access of new in- 
terest groups to the political process; in- 
creasedTonstraints on the federal budget;/and 
the growing popularity of self-styled activism 
in* Congress — contributed to a climate' condu- 
cive to an t>utpounng of v regulatory legislation. 
There remains, however, the question of why 
so much d the new regulatory legislation as- 
sumed an intergovernmental character. This is 
the subjert of the next section. 

THE CHOICE OF POLICY INSTRUMENT 

* 

Whether the federal government plays an ac- 
tive or phlegmatic role in pursuing regulatory 
responsibilities, national policymakers can^ 
choose from a variety of different regulatory 
strategies to address their goals. Chapter 1 fo- 
cused on the proliferation of intergovern- 
mental regulatory instruments in recent years 
and identified four unique types: the crosscut- 
ting requirement, the crossover sanctiQn, the 
partial preemption anf the statutory direct or- 
der. Althougl analytically'distinct, each of 
these devices either regtilatey^state and local 
governmental processes directly or seeks to 
deploy them administratively in the regulation 
of the private sector on behalf of federal ends. 
Variations and r ^pmbinations of these four 
types have been used in a multitude of federal 



programs in many fields of domestic policy. 
Yet there are also alternative reguf4tory instru- 
ments available to national lawmakers. As indi- 
cated earlier, the device favored during much 
of this - century was the independent regulatory 
commission. Alternatively, direct federal regu- 
lation can be administered, through an 
excecutive branch agency. Still another ap- 
proach is to abandon entirely these legal- 
administrative mechanisms and rely instead on 
a market-incentive approach to regulate 
behavior. 

, \ A variety of factors may help explain why the 
federal ^overntVient has turned increasingly to 
intergovernmental regCilatory mechanisms over 
the past two decades— both in addition to, and 
often in preference to these alternative regula- 
fory devices. It is certainly significant that 
many governmental functions subject to the 
newer intergovernmental regulations histori- 
cally have not been a major comport^nt of the 
federal sphere of duties nor customarily a fo- 
cus of federal regulation of interstate com- 
merce. Rather, these newer areas, traditionally 
were? subject to state and local jurisdiction, and 
frequently a non-iederal administrative struc- 
ture was already in place. Moreover, the ^tradi- 
tion of cooperative federalism undergrants~in- 
aid cXeated and institutionalized patterns of 
< intergovernmental program implementation. 
Having grown accustomed to such relation- 
ships, federal policymakers sought to duplicate 
them in* regulation. Indeed, two such mecha- 
nisms— crosscutting requirements and cross- 
over sanctions— utilize existing grants as vehi- 
cles for regulation and thus are inherently, 
intergovernmental in nature. ! 
^ These and other factors influencing the fed- 
rN J\eral government's turn to intergovernmental 
mechanisms in its recent regulatory enact- 
ments are illustrated in the following section. 
It traces the processes of initial formulation 
and subsequent proliferation. of each intergov- 
ernmental regulatory type, concluding with a 
series of generalizations concerning the devel- 
opment and growth of federal mechanisms for 
regulating state and local governments. 

Crosscutting Requirements 

The first and most widely recognized instru- 
ment of federal intergovernmental regulation 



is the crosscutting requirement, .which is a 
condition of aid that applies across-the-board/ 
to all or most federal grants to advance some 
national social or economic goal. Title VJ of 
the Civil Rights Act of 1964 was the first post- 
war program to use a requirement of this type. 
Following its passage, t|e mechanism was used 
extensively ih other arms of federal policy- By 
1980, the Office of Management and Budget 
identified a total of 59 crosscutting require- 
ments intended to further a broad range of 
socio-economic and administrative goals- This 
section describes the major political and policy 
factors associated with the enactment of Title 
VI and compares its passage with that of subse- 
quent crosscutting requirements- It shows that 

* the effects and implications of crosscutting 
regulations were often pooWy understood by 
Congress at the time of enactment. This pat- 
tern, first evidentyn the passage of Title VI, 
became especialfjj^ronounced in many later 

V, programs. w 



THE ENACTMENT OF TITLE ^1 

The essence of Title VI is expressed in a sim- 
ply worded legislative statement that prohibits 
racial and ethnic discrimination in all federally 
funded programs. Specifically, it provides in 
part that: 

fSo person in the United Stajes 
shall, on the-grpund of race, color, 
or national origin, be excluded from 
participation jn, be denied the bene- 
fits of, or be subjected to discrimina- 
tion under any program receiving 
federal financial assistar^e. 21 

The.origfns of Title VI must be understood in 
both the context of traditional federal grant-in- 
aid practices and the unique Constitutional 
and political circumstances of civil rights poli- 
cy. Because it applied, to all assistance pro- 
grams, the provision marked a major departure 
in federal aid requirements. Earlier provisions, 
attached to specific grants, had traditionally 
been characterized "not by federal control, 
but by a bargaining situation, with the states 
and localities operating at a substantial advan- 
tage."" Federal officials had learned very early 
that a smooth running a«id effective program 
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was dependent on the good will and coopera- 
tion of state and local administrators. Hence, 
they spent a great deal more time advising and 
persuading than ordering and directing. 

Such limitations were especially evident in 
the politically sensitive field of civil rights, 
where attempts to ensure that federal funds 
were spent for intended purposes in a nondis- 
criminatory way Were generally unsuccessful. 
For instance, in4he 1890s the Secretary of inte- 
rior denied payment of grant funds, to South 
Carolina under the "separate but equal" provi- 
sion of the Land Grant College Act, claiming 
that state officials were not allocating enough 
money to the Negro land grant college. The 
state, however, made an appeal to Congress 
and the funds were soon restored. 23 Later at- 
tempts tb withhold funds were no more sue- , 
cessful. In fact, even in cases where Congress 
upheld the administrative action, relationships 
with state officials deteriorated so rapidly that 
many federal administrators questioned wheth- 
er the denial of funds would ever prove to be 
an appropriate weapon 24 

Opinions on this- issue began to change in 
. the 1950s, however. Although the Brown v. 
Board of Education decision in 1954 initially ap- 
peared to spei! the doom of Southern school 
segregation, such hopes quickly faded. De-' 
spite the eloquence of the Supreme Court de- 
cision, the judicial machinery—constrained by 
its casejby-case procedures and the unwilling- 
ness of many federal district judges to force 
desegregation on uncooperative local commu- 
nities—had difficulty implementing the deci- 
sion, except in a very few communities. Frus- 
trated civil rights leaders soon began to 
consider using administrative sanctions ap- 
plied through the grant-in-aid system to force 
future rapid local action. In the last years of the 
Eisenhower Administration and early years of 
the Kennedy Administration, they exerted sub- 
stantial pressure tp furtfjer-such a policy. Re- 
flecting this stanc£, the U.S. Civil Rights Com- 
mission, established « in 1957 to study' 
discrimination,- recommended that segregated 
colleges be denied federal money. The Leader- 
ship. Conference on Civil .Rights and the mod- 
erate Southern- Regional Conference : recom- 
mended similar action during the Kennedy 
years." 

At issue Initially was the question ofthe Pres- 



ident's authority to take such extreme action. 
In late 1959, President Eisenhower directed the 
Secretaries of Labor, Justice, and Health, Edu- 
cation, and Welfare (HEW) to study racial dis- 
crimination in grant programs. A preliminary 
feport on the issue concluded that the execu- , 
tive branch had the power to. cut off money to 
segregated institutions, but this drew a sharp 
rebuttal from the HEW general counsel. He 
echoed the position of many program adminis- 
trators in arjPng that r the Secretary of HEW 
was required to follow tlie procedures laid out 
in individual statutes and had no power to 
render, independent judgments about constitu- . 
tionally preferable alternatives. Other mem- 
bers of the administration agreed that only a 
Supreme Court order authorizing the denial of 
funds would justify such action." * 

The issue was still unresolved when Presi- 
dent Kennedy took office. Trying to calm 
Southern fears, HEW Secretary Abraham 
Ribicoff initially agreed that HEW had no au- 
thority to withhold grants. In early 1963, the 
Civil Rights Commission issued a report on 
conditions jn Mississippi and renewed its call 
for funding cut-offs. The report claimed that 
"children, at the brink of starvation, have been 
deprived of assistance by the callous and dis- 
criminatory acts of Mississippi officials admin- 
istering federal funds." 37 Nevertheless, Presi- 
dent Kennedy continued to deny that he 
possessed authority to cut off funding under 
existing law and told a news conference that 
"it wpuld probably be unwise to give the Presi- 1 
dent '. . . that kind of power because it would 
start in one state and for one reason or another 
it might be moved to a state which was not 
measuring up as the President would like to 
' see it measure up. ... 

In just two months, however, the situation 
changed dramatically. In May 1963, a brutal as- 
sault on black demonstrators by the police* 
force of Birmingham? AL, shocked and angered 
the public. As Orfield interpreted it: 

There was a classic moral clarity 
and simplicity about the confronta- 
- tion between the crude and die-hard 
segregationist police chief and the 
eloquent religious determination of 
the marchers and their leader, Mar-^ , 
tin Luther King, Jr.'The^confrontation / 



sent surging energy through the civil t / 
rights movement across the country 
and generated the national anger 
that made basic change possible. 2 * \j-0 

Kennedy suddenly realized that Congress and 
the country were ready to accept a^vfde expan- 
sion pf federal authority in the area of civil . 
rights. Almost immediately he sent to Congress 
a comprehensive civil rights bill, which includ- 
ed a weak fund-withholding provision. It was 
clear, however, that the president considered 
the Title VI provisions an "unimportant and ex- 
pendable part of the entire package/ 00 For in- 
stance, Orfield argues that: 

■ * 

• The Administration had no inten- 
tion of using this power to set up 
federal desegregation standards for 
all school districts. Such a measure, 
the assistant attorney general testi- 
fied, would be "completely unwork- 
able" and would require massive mil- 
itary intervention." 31 , 

To Kennedy's* apparent surprise, public con- 
cern over civil rights continued to mount 
throughout the summer of 1963 :t Mounting 
support spurred Congressional liberals -to re- 
cast the Kennedy proposar for discretionary 
withholding authority into a mandatory en- 
forcement provision that required federal with- 
holding of grant funds \h any program tainted 
by discrimination. 

During thp long months of protracted de- 
bate, relatively little attention was focused on 
Title VI compared to the controversy sucrofcfld- . 
ing the public accommodations section of the 
bill. In the Administration's background mate- 
rials, the Justice Department argued that tKe 
provisipn rarely would bej|<sed4nd that it 
merely provided procedural safeguards for the t 
exercise of power the executive branch already ' 
possessed, Senate Majority Whip Hubert 
Humphrey (D-MN), the Administration's floor 
manager for the bill, accepted this interpreta- 
tion and argued that the provision was • 
noncontroversial; ^ % 

' If anyone cap be against that, he 
carl be against Mother's Day. How 
can one justify discrimination in the 
use of federal funds? .\ . President 
after president has announced that 



national policy is to end discrimina- 
tion in federal programs. 32 \ 

Humphrey, like the Administration, ^believed 
that the enforcement of Title VI; should be 
closely connected to contemporary jadlpai 

• standards. Thus, although the -key term "dis* 
crimination" was not defined, it was assumed 
that only discrimination as interpreted by the 
courts wo<§d be forbidden, irt fact, "Humph- 
rey's argument suggested that 'the title was not 
[an] instrument of revolution > . . but merely a 
moderate grant of power to be used against 
only higjlly recalcitrant, local officials." 33 

Notwithstanding the assessment of Title VI' 
by Administration officials and Sen, Humph- 
rey, other members of Congress argued that 
Title VI was a "wolf in lamb's clothing-" For in- 
**$ance, Senator Sam Ervin (D-NC) declared that* 
"no dictator could ask for ; more power than Ti- 
tle VI confers on the President/' 34 Others 
called the provision "unprecedented," 
"ynwise and vicious," and "the most danger- 
ous grant of power .. . evef proposed in the 
long history of this government." But, accord- 
ing to Orfield, "these were only occasional re- 
marks lost amid a torrent Of abuse directed 

. against the public accommodations section of 
the bill/' 35 - * . * 

Several procedural safeguards, however, 
were ^dded to Title VI during Congressional 
deliberations, which were intended to.address 
the fears of thosfc who believed that the provi- 
sion left open the possibility of arbitrary and < 
extreme federal intervention* 36 Jhe bill re- 
quired that an agency could not cut off any 
funds until it had "determined that compliance 
cannot be secured by voluntary means," and 
fhe agency yas directed to provide the offend- 
er the" opportunity for a formal administrative 
hearing* 1ft addition, the House and Senate ^ 

torn mittens with jurisdiction over the program 
or which the funds were to be withdrawn had 
to be notified and allowed 30 days for re- , 
sponse, and Title VI expressly provided, for ju- 
dicial review of fund-cutoff actions. Congress 
also inserted an unusual .provision requiring' 
express Presidential approval of all agency reg- 
ulations adopted to implement the legislation./" 
The Senate added yet another provision that 
exempted employment practices from Title VI 
coverage "except - where a primary objective of 
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the federal financial assistance is tjj provide 
employment/' Finally, a so-caljecl ^pinpoint'' 
provision was ad?led to Title VI that restricted , 
funding cut-offs solely to "the particular pro- 
jjram) or part thereof in which discrimination 
w^s found. 3 ' • ; . * 

While politically significant^ these cnqdifica-^ 
tioHS contributed less \o the enactment of Title 
yi than did another jolting political develop-- 
ment — the assassination of PreSi^gnt Kennedy. 
Given the Kennedy^ Administration's >; earlier 
peH&pecjive that Title Vi was a dispensable 
.part ton of ^he bill, it is possible that had Pres 
d|nt Kennedy lived, the proven ^ould'ha< 
been delet^cj-in exchange for an end.tq the 
southern filibuster* Instead, President Johnson 
adopted what ' Orfiel&ffes ^de^Cnt?Vd» a« ah 
^uncomprprftisijn^ stiind in favor pf'enactmept 
of the-xompfete measure^that had become ? 
identified in tbe, public mind wilh*Kennedy's 
'j^artyrdprri/ ''*|Ttfe prQVrsiort thus remained 
ttf the^^thrx>ughQtrt lengthy congression- 
al consideration. A motion to srike it ^as 
crushed byjLVote^f 69-25 near the end of the v 
SeWe deb£ 

tment i^Jitie VTsubsequently 
prdved |p have far-reaching implications be- 
yond <he field of race relations. It represented 
a dramatic afsertion 'of national authority over 
state and 4oca] actrvjtiesrand policies ^nd a 
bold application of » new form of grant re- 
quirement. 4ts enactment, and the fa^jt'hat the 
courts upiield it as*a legitimate exercise of fed- 
efat power) signaled to. natiorial poMcymakerj^ ' 
Tfoat the conditioning of federal assistance V 
funds. was a powerful instrument that coura w 
! used to rpgulate statejitfd iDcal'activities in ih*yl"\.' 
stances where a cMrectorder would be ffrKon- / 
stituiional; Moreover, a£ a result of the bitter; 
struggle preceding enactment of; the* C7v/7 l*' 
Rights. Act, ^states' jight^" became identified 
ha^cefortfr *m rtiany^pblicypiakers* rrfjnds as the < 
equ'ivaJeht of $e$jstiance to desegregation ancU 
thus held t little persuasive pto&& to Washing- . 
to* or in the country as a whole. 

TTflf ENACT*!* NT OF SU*$EQ Uf NT 
CROSSCClTflNC REQUIREMENTS 

Following the enactm^nttof Title VI, the 
qrosscutting regulatory device spread "rapidly 
• to a host of other program areasV-'ncluding 



additional civil fights programs, the environ : 
ment, individual privacy and procedural goals. 
.An"- examination of several of the most sigriifi- \ 
cant and controversial additions to crosscut- 
ting requirements indicates that the pattern of 
policymaking that produced them differed^sig- 
'nificantly frorp that apparent In Title VI- 

Fof example, most analysts have commented 
xm the relatively minoc consideration afforded 
Title VI in comparison wfth the attention given 
fo the public accomodations and private jem- 
ployment sections of the Civil Rights . Act of - 
,796*. In contrast to the debate preceding en- 
actment of many of the subsequent crosscut- 
ting requirements, however, pongress gave 
comRaratively'close scrwtiny to Title VI. In the \ 
end, Jhe provision was quite lengthy one, 
with explicit procedural safeguards attached to 
the use of the sanction and witlvrelatively pleaf 
guidance on the scope of th$ measure. Al- 
though the meaning of the word "discrimm$->> 
tion" was not fully explication the statute, it 
vtfas clear from congressional debate and statu- 
tory language that the definition was closely 
linked to prevailing judicial standards. 

Such clarity was absent from the later civil 
-rights crosscutting requirements modeled after * 
Title- Vl^inclUding Title IX of the Education 
Amendment* of 1972, which prohibits discfimi* 1 
nation against women in educational institu-' 
tions receiving federal aid? Section 504 of the 
Rehabilitation Act of 1973,. which prohibits dis- * 
crimination against handicapped individuals in 
federally assisted activities; and^he Age D/s- 
crimination Act of 1975, which prohibits dis- 
ctlmrh&tibn on the basis , of age in activities 
supported with federal f^nd^ £ach/of these 
three acts dimply copied the active language of 
Title VJ— usually without its accompanying 
HmUations—with little attempt to determine its * 
.appropriateness for addressing specific c\x< 
cufastances in the irfew; area of coricerif. J * 1 
There appeared to be a'powerful tendepcy in v 
Congress to seize upon a seemingly successful, 
device from another, uniqcre field of policy 
with little deliberation, part of what Bardach 
and Kagan have labelled the ''logic of regula- 
tory expansion /'^^Accordingly! ttig process of 
enacting these provisions was distinctive from 
Title VI. : ' ' 

. Unlike Title Vl>ft>r instance, Tit e IX, SectiDh 
*' 504, afid the Age Discrimination net were not 



initiated by interest groups, nor did the forms 
of discrimination addressed by these mea^tres 
generate the same degree of public concern 
and - indignation as racial discrimination had. 
Although interest groups may have pressed for 
final passage and for full implementation of 
such laws once they were enacted, thes£ # pro- 
posals were spearheaded initially by individual 
members' of Congress. Title IX was authored 
and championed in Congress by Rep. Edith 
Green fD-OR) and^en. Birch Bayh (D-IN> at a 
time when mosU organizations representing 
wofnen lacked political sophistication. 41 Thpse 
that were well organized had their sights setpn 
the Equal Rights Amendment. Similarly, txl- 
. though, the interest .groups representing ttie 
elderly were on record in support of ah tffee 
discrimination ban, none specifically pushed 
1 for it in 1975. Rather, the measure was con- 
ceived on Capitol Hill. 42 

The evidence on' the role interest groups 
played in^he etfactment of Section 504 is 
somewhat less clear, It too was authored by a 
congressman, Rep. Chaj^s A, Vanik (D 7 GH), 
^without substantial consultation with the wide 
, range of groups representing the interests of 
1-he handicapped. 45 Because he was not a mem- 
fee r of the Judiciary Committer nor of the Se- 
Ject CommiJtee on Education (which had juris- 
dictfcn over rehabilitation programs), he asked 
Sen. Hubert Humphrey (D-MN> to introduce 
the bilf; The bill was reierred to the Judiciary 
. Committee as an amendment to the Civil 
Rights Act, but wheri it made no progress 
there, Humphrey offered it as an amendment 
s\o rehabilitation services legislation then, 
winding its way through Congress. SomeNoh- 
servers argtfe that handicapped groups were 
fully aware of the measure and helped' to engi- 
neer its enactment. Such groups, these ana- 
lysts contend, feft*that its chances of approval 
would be enhanced by attaching it to the mas- 
sive rehabilitation bill, by maintaining low visi- 
bility, and by not demanding hearings. 44 Close 
scrcjtinj; of the measure's implications, this in- 
terpretation holds, would have doomed it. 

Regardless of the role played by interest 
groups, Section 504 received virtually no atten- 
tion in Congress. According to Martin LaVor, a 
staff member of f he House Education and La- 
bor Committee: 

Section 504 did not have one .day 



of Congressiqnal hearings, naf^hrh^ 
word was mentioned in the Senate 
Committee Report, not one word, 
was spoken about it' pn the floor 
when the original bill , passed, and * 
there was no explanation in the 
Statement of Managers following the ' 
House-Senate Conference. 45 

, In fact, the legislation did not state whether 
the executive branch was to issue regulations 
and enfprce the provision, so Congress was 
forced the next year to supply ^retroactive leg- 
islative history in a Senate report on the Reha- 
bilitation Amendments of 1974,, * 

There was a similar Ipck of attention to Title 
IX and thk Age Discrimination Act, Title IX 
originally.was proposed in 1970 as a direct 
amendment to Title VI, Although hearings 
were held on the general issue of sex discrimi- 
nation in universities that year, there was no' 
discussion of the appropriateness of the fund- 
withholding provisions. ^No further hearings 
were ever held on Title IX'despite the fact that 
it did' not become law until two years later. 46 
Similarly, no hearings were held on the Age 
Discrimination Act, and Congress did not re- 
quire a study of the issue until after the bill had 
been passed, 47 

There are -still other points of contrast be- 
tween Title Vl andythe theee later civil rights 
crosscutting requirements. Title IX, Section 504 
and the Age Discrimination Act were enacted, 
without the benfeff of strong Administration 
support. In fact, trie executive branch played a 
very small rol^Jjy the initiation of any of these 
■ provisions, President Nixon signed the Educa- 
tion Amendments of 1972 without mentioning 
Title IX and, although he twice vetoed the Re- 
habilitation Act, Section 504 did hot appear to- 
be at issue. President Ford signed the Age Dis- 
crimination Act only with reluctance, due to his 
misgivings regarding the imprecise definition 
of age discrimination- in the legislation. This 
pattern stands .in sharp contrast to Title VI, 
which originated in the executive branch and 
was actively supported by President Johnson. 

Interestingly, none of the three later meas- 
ures Was enacted as an amendment to Title VI, 
despite their obvious resemblance to that pro- 
vision. Title IX and Section 5D4 were first pro- 
posed as amendments to Title VI, but neither 
of them made any progress through, the Con- 
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, gressional judiciary committees, ironically, 
however, there ts- tittle evidence of determined 
or substantial opposition in Congress to any of 
the three subsequent laws. For the most part; 
they passed Congress by relatively large mar- 
gins and.wete the focus of little attention.. 
Whatever controversy they aroused followed 
rather than preceded their passage, , * 
' The initial lack of controversy associated 
with Title IX, Section 504 and the Age Discrimi- 
nation Act may appear* surprising when one 
consider* tfflhTnone, of the three forms of dis- 
■i crimination addressed is ^xpressly prohibited 
j by the Constitution, a^ racial discrimination is 
under the 14th Amendment. Even before Title' 
VUvas enacted, rhany believed that the execu- 
tive branch already had th| authority to ensure 
'* that federal funds were not being spent to pro- 
mote racial discrimination, since Brown and 
other decisions haci declared "separate but 
equal" facilities to be-unconstitutionai. In con- 
trast, judicial opinions concerning the status of 
age, sex and handicap discrimination ur*der 
thfc 14th Amendment have often been conflict- 
ing and unclear. Thus, the enactment of Title 
IX, Section 504, artd the Age Discrimination Act 
clearly constituted nbw delegations of power 
r to the executive branch. Moreover, these three 
measures were not tied as closely to existing 
judicial standards as Title V! was because no 
cleaf legal standards had been .developed. In- 
stead, subsequent court decisions Jn such 
cases of discrimination were frequently* based 
oa the statutes m question and their imple- 
ad menting regulations, rather than vice versa. 

In short, the later civil rights statutes appear 
to have been the products largely of entre- 
preneurial politics in 'the Congress of the 
1970s, rather than traditional interest group or 
presidential initiatives. The relative ease ,with 
which the three measures examined moved 
through the legislature suggests that Congress 
had grown comfortable witFT the crosscutting 
requirement as anjnstrtfment of inVrgovern- 
, mental regulation and with the threat of fund 
withholding as an enforcement mechanism. 



NOiy CIVIL RIGHTS REQUIREMENTS 

Congressional acceptance of the crosscut^ 
ting device is further indicated by the dramatic 



increase during the ^1970s in the number 
across-the-board conditions in areas other 
t . than civil rights, such as environmental protec- 
tion^ccupational health and safety, and indi- 
vidual privacy- The first major use of the cross- 
cutting requirement in .environmental policy 
was included in the National Environmental 
Policy Act (NEPA), which required the prepara- 
tion of environmental impact statements. 
When enacted in 1%9> NEPA was attended by 
very little public or special ^interest attention. 
In fact, according to several observers, only a 
few; members, of Congresss were well informed 
abc^ut the implications of the law they were 
adapting. One Congressional, aide concluded 
that "if Congress had appreciated Wh«it the law 
%*suld do, it would not have passed." 4 * Yfct, 
with the pattern established, a host of addi- 
tional environmental crosscuts quickly fol- 
lowed on the heels of NEPA, advancing such 
objectives as clean air and water, historic and * 
cultural preservation, coastal zone manage- 
ment and the protection of endangered spe- 
cies. A study of this last program /called it: 

<One of the last pieces of symbolic / 
environmental legislation passed to 
satiny a powerful environmental lob- 
*' by with ostensibly few associated 
costs. , . . Congress defined thfe law 
[in uncompromising terms] because 
no one told them not to. 49 * - 

Another crosscutting requirement, the Family 
bducational Rights and Privacy Act of 1974 
(fERPA), requires that alj educational Institu- 
tions receiving federal funds provide fjull stu- 
dent and parental access to educational rec- 
ords and it limits the disclosure of such 
records to others. FERPA was born out of the , 
'-efforts of one legislator, Sen. james L. Buckley 
.(CON'NY). The impetus for the legislation was 
not a wave of public ctfncern over the problem ^ 
addressed by the policy, nor any strong indica- 
tion that the problem required a national solu- 
tion. No Congressional hearings were ever 
held on.tbe matter: Although his proposal * 
aroused little active support from interest 
"groups, the executive branch, or the general 
public, Sen. Buckley nevertheless managed to 
see his legislatioh adopted on the Senate floor 
in amendment form* His success can be attrib- 
uted -in part to the powerful, appeal of the 
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popular notion. that personal privacy should be 
protected against governmental abuse. In addi- 
tion, potential pitfalls were never explored for 
lack of hearings on the matter. 50 

On the basis of the six influential require- 
ments examined here, several tentative gener- 
alizations about the Origins and growth of 
crosscutting regulations can be distilled. Be- 
cause civil rights and other socio-economic re- 
quirements have been highlighted at the ex- 
pense of procedural requirements, these six 
regulations do not constitute a perfect cross 
section of all across-the-board requirements. 
Although a fuller understanding of procedural 
requirements must'awajt further study, there is 
some reason to belieVe that their development 
may have varied somewhat from the regula- 
tions studied here. Certain significant proce- 
dural requirements grew more incrementally 
and evidenced a stronger executive b&anch 
role in their initial formulation. Some, like the 
Uniform Relocation Act, were intended* to 
.standardize and simplify multiple conflicting « 
provisions contained in ^individual grant 
programs. S1 

Nevertheless, the six requirements examined 
above have all been saliemt and influential ad- 
ditions to the growth} pf federal intergovern- 
mental regulation. Titli? VI clearly established a 
policy instrument of landmark proportions that 
was widely imitated. Similarly, N£PA helped 
spur a variety pf subsequent environmental 
regulations. Thus the regulations here provide 
an illuminating but preliminary undefstahding 
of the political dynamics- of proliferating 
crosscutting regulations. 

Significantly, the policy* formulation process 
for alf of the post Title VI regulations studied 
had important common- features. Similarities 
were especially pronounced in the civil rights 
requirements, which were efxpre.ssly patterned 
after Title VI, but all of the crosscuts adopted a 
moralistic approach.to problem^olving and dep- 
rived political support from their appeal to 
symbolic principles." That is, members of 
Congress and the public at large endorsed the 
goals of these programs without necessSlIy 
understanding the policy and operational im- 
plications of thje regulatory mechanism being 
adopted* . r 

following ttje pattern established in Tit+e VI; 
crosscutting requirements* sought to halt po- 



tential discrimination in federaf programs, pro- 
tect personal privacy or save the environment 
immediately and comprehensively, rather than 
address these problems individually as }hey 
arose under Jhe host of widely varying grant 
- programs to which the crosscuts automatically 
applied. The* legislative ^istories *how that 
^ Congress, by focusing oti widely accepted ab- 
stract goals, consistently failed to define its 
specific policy objectives or attend to the 
administrative implications of these regula- 
^ tions. In particular, it devoted little considera- 
tion to determining the appropriate role of 
crosscutting devices in the grant-in-aid system, 
to exploring the[r ramifications for existing 
policy goals, or to studying the consequences 
of^xcessive use of the device. SJ 

Another pattern common to the regulations 
studied was the role of political entrepreneurs 
in formulating and mobilizing support /or 
crosscutting initiatives. In general, neither ex- 
ecutive branch officials nor outside interest 
groups appeared to be the principal, source be- 
hind post Title VI initiatives. Instead, they were 
developed by Congressional activists in search 
of attractive pplicy ideas. 

Despite such political commonalities, certain 
variations apparent in the origins of these prb- 
grams should not be overlooked. Most signifi- 
cant, of course; were differences between the 
adoption of Title VI of the*OV/7 Rights Act of 
1964 and the enactment of .subsequent cross- 
cutting regulations. The process apparent in 
the case of Title VI more closely resembled the 
traditional pattern of interest group pressure 
and executive leadership than did the subse- 
quent Congressionally inspired programs. In 
addition, Title VI generated much more con- 
♦troflersy during its enactment, partly because it 
represented the first major use of the crosscut 
* technique in recent times and partly because 
of the policy 'field involved. Althaugh the pro- 
vision was often overshadowed by other 1 
portions of the landmark civil rights law, there « 
* was much initial hesitation Jn endorsing so 
sweeping a regulatory device. Both the 
Kennedy and Eisenhower Administrations were 
reluctant supporters of the contept. 

On the .other -ha^d, compared to' later' regu- 
lations, Title VI enjoyed a particularly strong 
political and legal footing, It was intended to 
address one of the mo$t pernicious and vexing 
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social problems in American history, which 
might not haye been addressed for years in 
many stat& without strong federal interven- 
tion. In addition, federal reguLation of the- 
states in the area of civil tights was explicitly 
sanctioned by the Constitution. 

Apart from differences with Title VI, the en- 
actment processes for the later crossct|ts also 
varied somewhat from one another. The tech- 
nique spread to other civil rights areas and 
proliferated rapidly in the environmental field, 
but it expanded very little in several other poli- 
cy fields. 54 Although all of the later regulations 
studied passed- with relatively little initial scru- 
tiny, some advanced through the normal con- 
gressionaLcommtftee process while others 
were adopted in a truncated manner as floor 
amendments." Some, like Section 504 and Title • 
IX, were largely overlooked provisions of large 
omnibus bills; others were subjected to some- 
what more individualized attention. Such dif- 
ferences, however, wfcre less significant overall ' 
than the commonalities among the programs 
studied, ^bove all, it is significant that follow- 
ing resistance to the first major use oj the 
{ crosscu,tting instrument, opposition to the 
mechanism faded and it rapidly became a pop- 
ular * and widely used means of intergovern- 
mental reflation. 

Crossover Sanctions 

The crosscutting requirements discussed m 
above are all conditions of aid^that apply 1 
across-the-board tq all or most federal grant 
programs. A crossover sanction, on th<* other* 
hand, is a provision attached to one grant pro- 
gram which states that if certain requirements 
of the program are not complied- with, then 
federal funds, can be withheld' from other 
whoHy separate federal grant programs — eVen 
though the requirements of those programs* 
have not been violated. Thus the penalty 
"crosses over" from one program to another. 

Other differences also exist between the two 
mechanisms, A few very early crosscutting re- 
quirements (including the Davis-Bacon and ' 
Hatch Acts) date back as far as the 1930s, al- 
though the period of great expansion in the 
use of. the device followed passage of the 1964 
Civil Rights Act. In contrast, crossover sanc- 
tior^ are a totally modern invention, first es- 
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tablished with the Highway Beautification Act 
of 1965. The device subsequently spread to at 
least four additional federal programs: the Na- 
tional Health Planning and KesourcegDevelop- 
ment Act of 1974, the Federal Ata Highway 
Amendments of 1974, the Education for All 
Handicapped Children Act of 7975, and the 
Clean Air Act Amendments of 1977. Moreover, 
similar mechanisms, have begun to appear in 
Medicaid and public. assistance programs and 
i pa a variety of transportation programs. 

Crossover penalties have not yet spread to 
the extent that crosscutting requirements 
have. Where they have done so, however, the 
process of accumulation has appeared to 
roughly parallel that* found in a<;ross-ttie-board 
requirements. The period of rapid expansion 
for both devices ^occurred from the mid-1960s 
through the 1970s. In addition, the expansion 
of both techniques began gradually- Once f nt- 
tiaf enactment^ broke pplltical, barriers to the 
Use ^f Ka'ch dVv5cei subsequent adoptions 
faced considerably less resistance. * 

HIGHWAY BEAUTJftCATION 

The crqssover sanction technique was first 
used in the Highway Beautification Act of 
1965,™ enacted only one year after passage of 
the Civil Rights Act of 1964. The Beautificat/On 
Act authorized the lecrtjtary of Commerce 
(currently the Secretary of Transportation) to 
withhold 10% of, all federal tyghway funds from 
any state that refused to "effectively control" 
billboards along the interstate and prirhary 
highway systejns. In 1966, such withholding 
represented a potential penalty which ^pnged 
from approximately $1.36 million in Rhode Is- 
land to about $36 million in California. By 1980, 
these figure* had grown to $2.37 million in 
Rhode Island and $55 million in New York'.* 6 

Billboard control was hardly a new issue 
when Congress passed the Beautification Act 
in 1965. In fact, the debate between the bill- 
board and anti-billboard lobbies had raged 
since the mid-1 9501^ Congress and for dec- 
ade* iflirianyst^^rapitols. On one side stood 
the oytdpfff^iS^rtising industry and roadside 
business" groups represented by such groups 
as the*Outdpor Advertising Association of 
America, Inc., and the Roadside Business Asso- 
ciation, On the other side were conservation 
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o^anizations, garden clubs, and various wom- 
en's and civic groups;' 7 The first extension of 
the contest to the national level came in 1955 
#hen Sen. Richard Neuberger (D-OR) pro-, 
pbsed amending the Federal-Aid Highway Act 
to permit joint federal-state procurement of 
advertising easements along the Interstate 
Kighway system as part of the fan J acquisition, 
process- The amendment did not compel the 
states to agr£e to the acquisition of easements, 
and it directed the federal government to pay 
90 percent of the cost of such easements. Yet, 
. according to James Sundquist: 

- . . even this limited amendment ran 
intdy withering attack on the Senate, 
floor as an invasion of states' rights. ' 
"I do not wish to have the federal > 
government intervene and say what 
the states must do in reference to 
lands adjacent to the public high- 
ways running through the states/' 
declared the patriarchal Walter F, 
George, Georgia Democrat; in lead- 
ing the assaults The opposition to 

^biNboard regulation appeared strong 
enough to endanger passage of the 
highway bill itself. After a huddle 

'with the,. bill's managers, Neuberger 
yielded, and the amendment was de- 
leted by unanimous consent. s * 

The battle was by no means over, however. 
Following the 1955 incident the contending 
groups readied themselves for^another fighfin 
1957. Sen. Neuberger again submitted his pro- 
posal for federal sharing-of the costs of adver- 
tising easements* Soon afterward, Commerce 
Secretary Sinclair Weeks unveiled anltolterna- \ 
tive bill replacing the federal cost-shVrlAg plan 
with a penalty for states ..refusing to comply 
with federal billboard statutes. Fitfe percent of' 
the federal share of interstate highway projects 
would be withdrawn for noncompliance > *o 
that the states would be required to pay* 15% 
rather than 10% of highway, costs, Weeks v 
claimed that his proposal was "in accord with 
the program of the President, " , but at a news 
c onfefrem e a month later)" Present Eisen- 
hower expressed doubt that the^govTPrnment 
had the right to impose such i i penalty. ss 

Or^ini/ations t>n both s|dei c&nfronted 
each other in the hearings and organized an in- 



tensive letter-writing campaign. The^principa! 
argument of the advertising industry was that 
since the states already had the authority to 
regulate advertising," they could take action on 
their own when it was desirable and war- 
ranted. Federal legislation in this area, they al- 
leged, would not only be preemptive, it rested 
on. the mistaken assumption that the states 
were unaware of the problem, Advocates^of, 
the legislation, on the other hand, afguejd that 
many states had failed to do anything about 
the problem a fid ; hat the federal government 
bad the power and obligation' to protect the 
highway system it, initiated and was he^vilyv fi- 
nancing. According to severaK surveys, public 
^opinion lay on the side of the"advocates>° Y' 
The Senate Subcommittee on Public Roads, 
arguing that Congress could not renege\>n it* 
commitment to finance 90% of tj*e cost of^in- 
i terstate highways, quickly rejected the penalty 
approach. Instead the members agreed, al- 
though only by one vote, to*st>engthen the fi- 
nancial incentive by increasing federal highway 
funds to any state that enacted sign control*. 
After an intense debate on the Senate floor, 
the members agreed by a vote of 47-to~41 to 
give any state meeting federal billboard*stand- 
ards a bonus of 0.5% of the federal-aid high- 
way funds otherwise allocated to the state. The 
House and the President accepted the Senate 
version and incentive grants were established 
to promote sign controls. 

In 1965, President and Lady . Bird Johnson 
took up the struggle for billboard contrbl as a 
part of their personal campaign on^tffchalf of 
beautiftcation. By that time, most observers 1 
were in agreement that the bonus system bad* 
failed. Only half ofrthe state* had passed the 
legisfatiort'netessary. to make them eligible for 
the bonuses and less than 1% of thejji^hway 
system had been brought under tUWfnwd con- 
trol. 6 / In February, Johnson declared that en- 
hancement of natural beauty was, a national 
goal and requested that Congress rewrite the 
highway beautification legislation. In May, he 
convened a White House Conference on Natu- 
ral Beauty during which the Administration bill 
was developed, it proposed to withhold all 
highway funds to states pot in compliance with 
federal standards by l%8.\C!early, the political* 
climate had changed. * \ 
In fact, according to SurtaquisJ, the Outdoor 
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Advertising Association had shifted its position 
by 1%5 and had dropped its earlier ideological 
and Constitutional opposition to federal legis- 
lation; Accepting the 'inevitability* of national 
regulation, it demanded only that advertising 
be allowed in a^eas *oned for business use,* 3 
'Still; the compromise position of only one or- 
ganization did not signal an end to the battle* 
When the bill reached ^Congress, the myriad 
small businesses whose survival depended on . 
the highway trade vigorously opposed the b\\[>X- 
The Senate Public Works Committee re- , 
sponded to their pleas by inserting a provision 
requiring compensation to both sign owners 
and the owner of the land .on which 4he sigh 
stood/ and the penalty for noncompliance was 
reduced from 100% fund withholding to 10%., 
Despite these changes, the President contin- 
ued to support the bill vigorously and it passed 
the Senate with strong bipartisan support v 
(63-14). 64 Although it also passed by a wide , 
margin in the House (245-138), a majority of Re- 
publicans in that body voted against it (29-89). 65 . 

In short, Congressional attitudes toward the 
crossover sanction technique — especially , 
though not exclusively among the Demo- r 
crats— shifted dramatically between 1958, 
when the penalty approach was rejected out of 
hand, and 1965, when the question had be- 
come not whether to ^fmhold but how much, 
-SeveraJ factors contributed to this shift. First, it 
is clear that President and Lady Bird Johnson's 
active support of the 1965 bill was crucial to its 
final passage. Indeed, according to one analy- 
sis, "the fact that [the bill] vyas enacted at all in 
1965 was due aimos* entirely to intensivepresi- 
denfial pressure, particularly in the House/' 66 
One member of .the ftouse Public Works Com- 
mittee-said at tb£ time that he had "never-be- 
'ftftfe seen sixfn pressures and arm twisting 
from the executive branch ... as- I have seen 
with respect to iht highway beatification 
bill."* 7 Other members expressed sirflllar senti- 
ments, on the floor. When compared ta Presi- 
dent Eisenhower's expression of ambivalence 
regarding^the first suggestion of a limited pen- 
alty, President Johnson's support for total with- 
holding became even mor^ significant. 

Second, the position of those advocating 
highway beautification penalties was strength- 
ened by the ineffectiveness of ihe existing in- 
centive approach. Whether the bonus ofterfed 
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was too small or the advertising industry's op- 
position too strong in state capitols, by 1965 it 
had become clear that the 1958 measure was 
ineffective. Congressional options .for dealing 
with the problem had narrowed: ;ln 196^, de- 
bate focused not on whether highway beautifi- 
cation, was .a legitimate national purpose 'but 1 
over ^how to make *an existing program more 

effective. 1 * . ; \)\. .-...».' ' : \j 

A third factor that may h^ve influenced this"; 
.shift was the new legitimacy afforded fund 
Withholding by the enactment of Title Vl the 

• year^befbre. Certainly the battle over Title VI, 
hadjtaken a heavy toll on the states' rights prin- 
ciple By : 1965; -was clear that states' 5 rights; 
was- associated in many peoples' minds with a 
resistance to desegregation! Although a mod- 
- est incentive approach to billboard control was 
cast aside in 1955 on the grounds that if vio- 

. lated the states; right to control their lands) 

V there was only moderate resistance . a decade 
later to initiating a new coercive withholding 
mechanism. • '\ 
\ Final (^passage of the;. 1965 legislation, was 
considered only a partial victory for its propo- 
nents. The bill's provisions had been- seriously 
weakened during Congressional debate, with 
the penalty for •noncompliance' being reduced 
from 100% of a state's highway allocation to 
10%. Nevertheless, the law represented a dra- J 
matjc shift ip federal 'highway beautification 
policy. And, whether- consciously or not, Con- 
gressional adoption, of the crossover sanction 

. set a precedent for future use. 

A NATIONAL SPEED LIMIT ; 

In 1974 CBHigress passed the Federal-Aid 
Highway Amendments, which prohibited the 
Secretary of. Transportation frpm approving 
federal aid construction protects in any state 
that failed to establish a ma>$mum spefd limit 
of 55*rmles per hour and to certify that the 
■ 0 speed limit was enforced. As in the case of the 
highway beautification legislation, this law was 
preceded By repeated efforts to get the states 
to lower their speed limits voluntarily since 
. this was considered a state function. For in- 
stance, in May 1973, the Secretary of Transpor- 
tation urged ^governors to conserve gasoline 
and*reduce highway accidents b^, reducing 
driving speeds. In early June of that year, the 



Senate adopted a resolution requesting states 

to lower speed limits and a few weeks later 
_ President Nixon made a similar plea. 6 ' By the 
.end of 1973, a majority of states had taken 

some action to comply voluntarily with thesfe 

entreaties. ** ' 

Nevertheless, these efforts at persuasion 
were soon discarded in favor of -more direct 
pressure. This shift was precipitated by the en- 
ergy crisis resulting from the 1973 Arab embar- 
go on oil exports to the United States. In the 
flurry' of executive and congressional actions 
.responding to the crisis, a national maximum 

; speed limit law was enacted on a temporary bar 
sis in January 1974, enforced by a crpssovef 
sanction provision requiring. a cutoff of 3II fed- 
eral highway funds td states refusing to com- 
pfyi^ Search, ill 5(f states had reduced their , 
speed R^its, and avjfrage speeds on the na- 
tion's highways had .fallen. 71 Later in 1974, Con- 

• gress made perntanent. what had been intendr > 
ecfas a temporary measure. 72 * .-. 

Despite growing opposition over .time/the 
national speed limit has remained in effect, al- 
though its crossover penalty provision was 
mbdif&d in 1978. After 1975, compli ance with 
the speed limit declined appreciably, but fed- 
eral administrators were reluctant to Exercise 
the penalty because of its severity. 75 In order 
to "achieve greater compliance'' and establish 
a "more supportive and 'performance ori- 
ented" penalty, Congress altered the existing 
statute's provision jor a total cut-^f of federal 
highway funds to n'oncomplying states. 74 In its 
place was established a graduated system of 

.enforcement w?th a sliding scale crossover 
sanction provision, States may riow'iose 5%'to 
10% of their highway funds if they fail-to assurt? • 
that a growing proportion' of drivers obey the 
55 mife per hour limit. This provision is cur- 
rently being phased-in over fivfe years, with the 
requirement that a grater percentage of a 
state's drivers obey the speed limit each yea^rf 

the 'penalty is tb\>e avoided.* 7 ' 5 
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The crossover sanction was afso employed in 
the National Health Planning and Resources 
Development Act of 1974*, which, according to 
one analyst, Intrudes upon state and local op- 
erations to a greater degree than almost any 



other grant program." 7 * The law, which was 
enacted in an attempt to control soaring health 
care costs, directs states to establfsb certifi- 
crate-of-need programs to evaluate all proposed 
construction and capital development projects 
undertaken by health care facilities To estab- 
lish such a program ir) most states, the state 
legislature had tp enact certificate-of-rjeecf leg- 
islation meeting minimum federal standards. 
The complex measure also mandates an exten- 
sive planning a nd regulatory network to con- 
trol health care costs and improve access to 
services, prescribing in great detail the admin- 
istrative structure to be-orgahized at the state 
level. Any state that fails to comply with the 
multiple provisions of the statute jeopardizes' 
its entitlement not just to planning%nds, but 
al^o to all other allotments under ithe Pub//c 
.Health Service Act > the Community Mental 
Health Centers Act, and the Comprehensive 
AfcohoJ Abuse and Alcoholism Prevention, 
Treatment and Rehabilitation Act of 1970. 

National health planning legislation was bit- 
terly ^opposed -by bpth mfedicaf interests and 
state and local elected officials. Ironically; the' 
states had pioneered the concept of hospital 
cost control/ and a majority of them already 
had certificate-of-neted legislation on the 
books when Congress enacted thj? Health 
Planning Act. 77 Nevertheless, national legisla- 
tion passed both houses of Congress by very 
large margins— including majorities of both 
parties/* A number of factors contributed to 
this outcome. ^First, the measure was con- 
ceived during a period in which inflation was 
considered one bf. the nation's most pressing 
problems, Nixon administration was ac- 
tively attempting to control .health-care costs, 
whicft had been rising at a faster rate than most 
other costs, by instituting cost controls on the 
medical industry as part of the Administration's 
economic stabilization program. Othfcr /actors 
leading to th^ advocacy* of health care regula- 
tion by the Administration and Congressional 
leaders included: a dramatic growth in the fed- 
eral. share of health-caV expenditures;, a belief 
thaf without effective controls in place, the po- 
tential passage of national health insurance 
would trigger another big increase in demand 
similar to that Which followed the passage of 
Medicare; growing recognition that rnedica! 
services were not Well distr^utpd and were in- 



creasingly duplicative; a perception that ex- 
isting health planning programs. were ineffect- 
ive or obsolete; and a skepticism regarding the 
commitment of state officials .to controlling 
costs. The bill attracted the support of liberal 
Democrats, who were predispose^ toward 
tough regulation of the health care industry, as 
well as many Republicans/- who believed that 
some cost control device was needed but 
wanted to^avoid direct federal conttols. 

In the debate over the bill's many complicat- 
ed provisions, the crossover saiictioh received 
very little attention; State ancr local officials 
and their Washington representatives were' j 
* preoccupied with other matters whien the bill 
-was bking developed and gave it IHtfle chance 1 
of passage. 79 As the measure made its way 
through Congress, however, they tqok a more f 
active interest in its provisions. Still, the Cross- 
oyer* sanction, which ail doubted would ever 
be imposed, was of less concern than the 
dictating of administrative structures and the 
certificate-of-need requirements. On none of 
these matters, however, did the views of state 
and local officials significantly influence legis- 
lative design. 

Like the 55 mile per houi speed limit, the re- 
quirements of the Health fanning Act were so 
"'difficult'to implement apd the sanction for" 
nonattainment was so severe that legislative 
modifications were enacted before the penalty 
could be imposeo. In 1979, Congress extended 
the deadlines foy state compliance with the 
health planning law- and established a more 
gradual phase-in of sanctions in the event of 
noncompliance. 10 The planning requirements 
were relaxed even further and^the penalty was 
again delayed in 1981, although the crossover 
sanction principle remains in the legislation. 81 
Over time, additional crossover sanction 
provisions have been inserted in other federal 
programs, including the Education for All 
Handicapped Children Act and the Clean Air 
Act Amendments of 1977. In the latter instance, 
Congress Idded a provision requiring federal 
withholding of highway and sewage 4 treatment 
grants if certain aspects of the Clean Air Act 
were not complied with. Specifically, the new 
penalty was intended to strengthen direct or- 
der provisions of the 1972 law mandating de- 
velopment and enforcement of State Imple- 
mentation Plans that were being challenged 



successfully in the courts, Pecause other ele- 
ments of the 1977 Amendments were even 
more controversial than the new penalty, how- 
ever, adoption of the provision did not attract 
much congressional attentiqn at the time of* 
adoptions ^ 

in 'summary^ "the process of expandmguse of 
crossover sanction provisions roughly resem- 
bled the pattern discovered earlier in the case 
of crosscutting requirements. Both regulatory 
mechanisms encountered the greatest political 
difficulties during enactment of the initial pro- 
gram using the technique, in part because 
each represented a striking expansion of the 
conditional spending power. Surprisingly little 
opposition* developed to the subsequent use 
of these techniques for additional purposes. 
This was %rue even* in comprehensive 1 regula- 
tory programs like health planning, clean air, 
and Education for the Handicapped —other 
provisions ot which did arouse considerable 
opposition. In short, a remarkable transforma- 
tion occurred in the regulatory politics of 
crossover sanctions, IS'idenced by a rapid 
dwindling of polifical^opposition to use of the 
technique after passage of the Highway Beauti* 
fication Ajct. Even in programs like the 55 mile 
per houj speed limit and health planning, in 
which substantial obstacles to implementation 
of the sanctions arose, the penalty provisions 
were only modified and delayed, not aban- 
doned.^ 

Partial Preemption 

As explained in Chapter 7, the partial pre- 
emption mechanism tias two distinguishing 
features: first, the authority to set regulatory 
policy in a particular domain is declared to be a 
federal r Sat her than a state or local responsibili- 
ty; second, subnational governments are en- 
couraged or required to adopt, administer and 
enforce national policy standards in that area. 
Thus, partiaj preemption centralizes policy for- 
mulation, but it shares policy implementation 
with the states. This mechanism has been used 
extensively in the areas of environmental pro- 
tection, rtieat and poultry inspection, occupa- 
tional safely and health, and, most recently, 
energy /fegulatuyT. Prior to the adoption of the 
partial preemption^mechanism, regulatory au- 
thority in each of thse areas was considered a 
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state and local responsibility. Today, ultimate 
authority to regulate in these fields ,has been 
legally preempted by- the federal government, 
with subnational governments retaining a large 
role administering programs within their 
jurisdictions. 

FROM COOPERATION TO COOPTATI0N 

Like the other regulatory devices already ex- 
amined, the period of greatest growth for par- 
tial preemption programs occurred during the 
late 1960s and the 1970s. In general, this 
growth. appeared to be propelled by two fre- 
quently conflicting considerations. First, these 
regulations were often products of a thrust for 
strengthened standards which, in most cases, 
meant a drive for national standards. Prior to 
enactment of these laws, it was generally be- 
lieved that serious problems of public health, 
safety, or environmental protection were being 
inadequately addressed by many states. For ex- 
ample, the Wholesome, Meat Act of 1967 was 
described by one source as "the most emo- 
tional consumer issue of ,1967."" Although, 
most meat was inspected according to existing 
federal statutes governing products sold in in- 
terstate commerce, 21 states were found to 
lack mandatory statutes governing inspection 
and processing of meat sold withi,n state. A 
similar situation spurred enactment of the 
Wholesome Poultry Products Act of 1968," 
while proponents of OSHA contended that the 
growtfp rate of occupational injuries necessi- 
tated federal legislation. 8 * 

In some cases, like the. Wholesome' Meat ' 
Act, state officials testified against strengthen- 
ing the national role. In other cases, "however, 
state and focal officials were divided over the 
issue of federal involvement or even endorsed ^ 
the imposition of federal standards. For in- 
stance, much of the environmental legislation 
of the late 1950s -and early 1960s— including 
the Water Quafity Act of 7965— wi supported 
by the urban lobby, notably" tmPBk Confer- 
ence of Mayors and the National LeaXe of Cit- 
ies.. According to one account this 
legislation: t 

Urban mayors and administrators 
. . had several good reasons for sup- ' 
porting the federal environmental 
roje as strongly as they did. First, ... 



they recognized the regional nature 
k of pollution and the corresponding 
futility of a single city's efforts to 
abate it. Second, . . . uniform federal 
regulations were perceived as the 
only way to protect the integrity of a 
city's, ait and water resources, while, 
at the same time, holding on to a vi- 
- tal industry. Finally, economic incen- 
tives in the form of construction 
grants continued not only to grow 
across-the-board, but, increasingly, 
to favor the larger urban areas.* 7 

( Even on the highly intrusiv^ Wafer Pollution 
Control Act of 1972, the states were unable to 
present a united front in opposition to a much 
stronger federal role in setting and enforcing 
water pollution standards. Althdugh a majority 
of states opposed such provisions, several 
broke ranks and questioned the adequacy of 
existing programs in other states." « 
In fact, , the partial preemption mechanism 
appeared to be responsive, on the surface at 
least, to legitimate state concerns. Although 
• the device established national preeminence 
and national standards, the federal govern- 
ment did not totally preempt regulation *?n 
these fields. The states were granted an impor- 
tant role in administering and, enforcing such 
acts, subject to federal supervision and ap- 
proval, and federal statutes were sometimes, 
patterned after model state programs. Not only 
did this division tend to mollify conservatives 
and state officials who were wary of an in- 
creased federal role, it promised to enhance 
program performance by utilizing existing state 
resources and" expertise. A majority of states 
had meat inspection programs in place prior to 
enactment of the Wholesome Meat Act in 1967. 
Many states had extensive backgrounds in oc-, 
cupational safety and workmen's compensa- 
tion legislation prior to the passage of OSHA in 
1 1970 and all states had at Jeast some legislation 
on the books in this area. Similarly, all states 
had sdrne degree of involvement in natural re- 
source conservation and pollution control 
prior to the massive federal environmental reg- 
ulation of the 1970s. The partial preemption , 
device, then, appeared tp make use of this ex- 
perience and to avoid excessive centralization 
.while simultaneously strengthening national 
standards. In fact, one federally administered 
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environmental program, the Federal Insecti- 
cide, Fungicide, and Rodenticide Act of 1947, 
was converted in the, 1970s into a partial 
preemption program with state administrative 
and enforcement responsibilities because the ' 
original centrally, administered structure had s 
prosten unworkable and ineffective.*/ 

Thus, the structure* of partial, preemption 
programs appeared to utilize the strengths of 
all levels of government. Politically this $ivi- 
sion of responsibilities <pften proved helpful in 
attracting both conservative and liberal sup- 
port for such programs. For example, President 
Nixon proposed legislation similar to, though 
less stringent than, OSHA, the Clean Ajr Act,* 
and the Federal Environmental Pesticide Con- 
trol Act of 1972, and all oj these enactments 
passed With strong bipartisan support in Con- 
gress. Similarly, the adoption of the partial 
preemption technique in the Water Quality Act 
of 7965 reflected a compromise between* those 
who favored a national enforcement program 
and those favoring stafe standard setting. *Jhis 
apparent balancing act led Arthur MacMaTion 
to hail the technique as an instrument of coop- 
erative federalism: <• - 

The essence of federalism ir> the 
faceMJ* emergent problems wilt not 
only survive but also wiTl flourish it) 
the opportunity for energetic states, ' 
on the one hand, to push ahead with 
; still more rigorous standards vyhere ^ 
they «ire appropr iat^and, on the 
other hand, to share in the controls « x - 
under delegations of authority from< 
the national government. 90 

Chapter 4 examines su^sec^Uent problems in 
implementing many pf these programs that 
tended to dim such enthusiastic expectations. 
Some have argued that the initial vision of co- 
operative federalism has become translated in 
practice into mere "lip service federalism."* 1 * 
Others detect a transformation in recent partial 
preemptions from voluntary state participation 
to "legal-conscription" of state administrative 
structures by the federal government. Dubnick 
and Giilesarr note that certain programs "liter- 
ally force subnational units to act on behalf of 
national policies," allowing Washington to as- 
sume "the role of a hierarchical superordinate 
that can use coercive sanctions to compel co- 



operation from state, and local units. Cer- 
tainly, the intergovernmental balance rtfany ad- 

' vocates of these programs originally hoped-for 
his proven difficult to achieve in practice. 

The inherent tensions between sponger na-. 
tional standards and assuring a continued state 

' role structured the broad political context in 
which partial preemption programs developed, 
but this context does not reveal much about 
the actual dynamics of enacting such legisla- 
tion. \h fact, variations were readily apparent 
in the;enactment of certain programs. OSHA, 
for example, repressed a fundamental break- 
through in the federal role in the occupational 
safetyjfield, yvherea^ the meat and poultry in- 
spection laws of 1%Jand 1968 were extensions 
of a lofng history of prior federal involvement. 

The jdiffering origins of federal regulatory in- 
volvement can be illustrated best in the envi- 
ronmental protection area, where the partial 
preemption mechanism has been most widely 
used. The first and most significant federal en- 
vironmental programs dealt with the control of 

"air and water pollution. Federal involvement 
^here was long standing and it developed 
incrementally, beginning with research and 
demonstration programs, to which grants-in- 
aid and finally regulatory provisions were slow- 
ly added. In the atmosphere of widespread en- 
vironmental Concern dyring the early 1970s, 
the regulatory components of these laws be- 
came substantially more complex ^nd coercive. 
Newer programs adopted irrfne 1970s, like 

* the Safe Drinking Water Act of 1974,, the 
^purce Conservation and ^Recovery Act o f 1976 
and tlie Surface Mining Control and Reclama- 
tion Act of 1977, followed a more rapid pattern 
of development than did'air and water regula- 

^ tions. They were framed from the start on the 
partial preemption model and greatly acceler- 
' ated or eierf skipped many earlier phases of in- 
cremental policy'development. A more de- 
tailed examination of the development of these 
programs tells much about the manner in 
which the partial preemption mechanism de- 
veloped and spread. ^ , 

THE CLEAN AIR AND CIEAN WATER ACTS 

The history of the federal government's en- 
try intt) the fields of air and water pollution 
control illustrates how the partial preemption 
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mechanishi in environmental protection devel- 
oped and why it h^s proven \Mk be politically 
popular. 413 Until the middli^o^bfs century, the 
legal authority to control botlvair and water" 
pollution belonged almost exclusively to state 
atid local governments. The struggle to secure 
the first national legislation was a protracted 
one, as Davies and Davies observe; 

Twenty years elapsed between the 
first major push for federal water 
pollution control legislation and the 
passage of the Water Pollution Con- 
trot Act of 1956. The 1948 Donora 
Disaster brought the air pollution 
problem to national attention, but it, 
took 15 more years, until passage o¥ 
the first permanent control law. 94 

Early federal legislation f^r both air and 
water pollution was aimed primarily at provid- 
ing research and technical assistance to the 
states. Even these modest efforts were op- 
posed by b5th industry and the states on the 
grounds that pollution control was opt in the 
federal domain. As a result, the early legisla- 
tion carefully delimited federal powers. For in- 
stance the Wafer Pollution Control Act of 7948., 
stated that; 



. . . it is hereby declared to be the 
policy of Congress to recognize, pre- 
serve, and protect the primary re- 
ponsibilities and rights of the States 
in controlling water pollution. 95 



In fact, as late as 1960 President Eisenhower 
vetoed a Democrat-sponsored bill to expand 
federal aid to localities .for sewage treatment 
^^^ith the declaration that: "Water pollution is a 
uniquely local blight. Primary responsibility for 
solving the problem lies not with the federal 
government but rather must be assumed and 
exercised, as it has been, by state and local 
governments/' 9 * 

By that time, however, the initial hurdle of 
justifying a federal role had been overcome, 
and Eisenhower was unable -to reverse the di- 
rection of policy expansion. In fact, once the 
federal government had made its Way into the 
„ field of pollution control, the pace of legisla- 
tion accelerated. Seaching for new ways to tac- 
kle the probLerrTof .pollution/ Congress .began 
the process of carving out a larger and larger 



role for the federal government. What ap- 
peared to be small, incremental additions to 
pollution programs when viewed year-by-year 
represented a significant alteration iri"the fed- 
eral role by 1966. The ACifThas, summarized 
the changes in water pollution legislation this 
way: . 

From 1948 to 1966 federal spending 
. for water pollution control increased 
from a smaU loan program funded at 
about $1 million per year to agrant- 
in-aid outlay of [$700 million per 
year,} -In the same period, Congress 
moved from a posture of denying 
federal authorities any enforcement 
powers to requiring the enactment 
of nationaf^iter quality standards in 
the event that an individual stat(* 
cbose not to specify its own clean 
water criteria. In order to radonalizf 
its emerging enforcement powers, 
the federal government moved from 
timid 'reliance upon its powers to tax 
and spend for the generaj welfare as 
a basis for its intrusion , . . to increas- 
ingly broader interpretation of the N^* 
interstate commerce clause*... Fin- 
ally, the stated purpose of legislation 
underwent a significant metamor- 
phosis, from protecting the rights 
and responsibilities of the states to 
'establishing a national policy.* 7 

Thus, by the mid-1960s, the outlines of a par- 
tial preemption structure had been estab- 
lished. The Water Pollution Control Act of 1965 
authorized the federal government to impose 
its own standards pn a state if it failed to file a 
declaration of (intent to establish pollution con- 
trol standards, if the state standards were not 
in. place by a certain date, or if the Secretary of 
HEW considered thp standards inadequate. 
That provision reflRsented a significant victory 
for Sen. Muskie (D-£rtE), who by that time had 
established him&en as the prime architect of 
pollution control legislation. He advocated a 
moderate position between a Johnson Admin- 
istration prpposal for a national enforcement . 
program with natronal standards and House 
legislation that left the responsibility for . 
standard-setting with the states. 9 * 

A similar evolution jn the federal role 
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occurred in air pollution legislation, although 
this field was generally a step behind the trend 
irt' water .policy (see figure 3-3). Federal in- 
volvement began tentatively and nonintrusive- 
ly, until the Air Quality Act of 1967 established 
a regulatory mechanism simitar to that of the 
1965 water act. Again, the provision repre- 
sented a compromise between President 
Johnson, w^o preferred national standards, 



and Senator Muskie, who wanted to retain the 
prerogative of the states to set standards when 
4hey were willing to do so ^ 
' This pajtern of incremental development was 
shattefed by the bold assertion of national 
leadership in the Clean Air Act Amendments of 
1970 and the Wafer PoIlution^Controt Act 
Amendments of 1972. Ratfier than adding a 
smaH expansion of federal enforcement ppw- 
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Figure 3-3 

Policy Evolution in 
Rederal Air and .Water Pollution Control Legislation 



Year Legislation 



■ 4. Federal Role V 

WATER POLLUTION LEGISLATION ! 

1 Research, technical assistance loans 



Water Pdllution Control Act t 
(PL 80-845) , 

Water Pollution Control Act Amendments 
(PL 84-660) * 



' V 

Grants forfreament plant construction; En- 
forcement conf|rences and court action au- 
thorized against individual dischargers 

Federal Water Pollution Control Act Federal jurisdiction expanded 'to navigable 
Amendments (PL 87-88) waters; authorization for grants increased 

Water Quality Act (PL 89-234) , Federal-state* standard setting; 'authoriza- 

tion for grants increased ' 

C/ean Wafer Restoration Act (PL 89-753) Increased grant authorizations ' t 

Water Pollution Control Act Amendments Federal effluent standards; federaf-state 
(PL 92-500) - * permit system; state waste management' 

plans required; increased authorizations for 
^ waste treatment facility grants 

AIR POLLUTION LE&SLATI0N 



Air Pollution Control Act (PL 84-159) 

Clean Air Act (PL 88-206) 

^ i 



7 



Motor' Vehicle Air Pollution Control Abt 
(PL 89-272) ^[ 

Air Quality Act (PL 90-148) 

Clean Air Act Amendments (PL 91-604) 



Research, training, demonstrations 

Enforcement conferences and federal suits 
authorized in cases* of interstate and Joca! 
control agencies + • * 

Federal regulation of emissions frorcrnew 
motor^vehicies ' 

Federal-state standard setting for $ir quality 

control regions 

.. \ 

National emission standards; state imple- 
mentation plans for administration and en* 
forcement of national standards required 



Source: AGlR, Protecting th& Environment, 31-32. 
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ers to an increase in pollution control authori- 
zations, thes'e programs established ambitious 
new environmental standards within a complex 
new administrative framework. For instance, 
according to the Clean Air Act, each state must 
submit an implementation plan for adopting, 
maintaining, and enforcing national air quality 
standards. If it refuses, the Environmental Pro- 
tection Agency (EPA) will prepare the plan for 
the state. It is the responsibility of each state to 
enforce its plan and, if it does not, EPA with In 
states that comply with the law, the federal 
government will pay between on'ti-hal'f and 
two-thirds Of the cost of administering the pro- 
gram. The Water Pollution Control Act includ- 
ed similar provisions, indicating that a new 
flass of ^.'commandeering" or "conscriptive" 
partial preemptions was devefopihg.^ 

Passage of these tough new acts was made 
possible in part because the "environment had 
blossomed as a big issue—the big iss^ie— and 
everyone wanted a piece of the, action/' 100 Ac-, 
cording toone account, the grpundswell of 
public interest in environmental protection 
that arose in the late 1960s h$d "undeniable as- 
pects of a moral N crusade with powerful emo- 
tion, even "religious under-currenjs/ MOt Even 
President Nixon, who- was reluctant philosoph- 
icafly to regulate the private sector, proposed 
setting national air quality .standards. Sen. 
Muskie was heavily criticized in Ralph Nader's 
Vanishing Air for. the 1967 legislation that many 
considered completely ' unworkable. The Nader 
report charged that Muskie's opposition in 
1967 to johnstfn's p!*rn for national standards 
had severely thwarted the effort to control 
pollution. 

This public and interest group support was 
translated into strong legislation. For example, 
Sen. Muskie reversed his protective stance to- 
ward estate prerogatives and advocated legisla- 
tion even stronger than the Administration 
proposed. Although lobbying was vigorous on' 
both sides of the issue^medra attention put in- 
dustry's position in jeopardy: 

Heavy press coverage of the 
Muskie proposals, coupled with in- ' 
. tense public interest, almost ensured 
* that very little modification would re- 
. suit from the Conference Committee 
meetirtgs. It seemed clear that any at- 



tempt to significantly change- the 
Senate language would brand the 
politician responsible as a puppet of ' 
industry. 102 

In fact, thte establishment of national standards 
was not strongly opposed even by industry 
lobbyists, for by that time many business exec- 
utives had decided that a single national stand- 
ard for each pollutant was, probably preferable 
to 50 different state standards. 

A somewhat similar scenario spurred enact- 
ment of the water pollution bill in 1972, al- 
though President .Nixon eventually vetoed this 
1>ill, primarily^because of its escalating price 
tag. In addition, Sen. James L, Buckley (COty.- 
NY) expressed] reservations regarding the role 
of the states und<*r the legislation^: + 

... despite' the 'pious references to 
the primacy of the state role in water 
quality efforts, it may well threaten *. 
in too many instances ~to reduca the 
role of the states and focal* govern- 
; ments to that of "errandboy," so that 
Jthe bill may, in fact, encourage states 
to withdraw from the 'national ef- 
" fort. .-. . The federal government*cafi~ 
qot possibly ... administer ^this pro- 
gram without the active cooperatictiv 
of the states. And I questTorl whethet 
competent state* officials will ap- 
proach their responsibilities with 
dedication and enthusiasm, if th&ir. * 
every act is subject either to pHor* ap- 
proval or subsequent review by the 
Administration, 103 

Nevertheless, the President's veto was easily 
overridden and the 1972 bill became law. Some 
observers have since argued that this was the 
first time that state actions had ever been sub- 
ject to such ejf^plete federal control. 104 

PATTERNS IN OTHER RECENT PROGRAMS 

It was not to be the last time such Controls 
were imposed, however. The partial preemp- 
tion mechanism became the instrument of 

oice for an unprecedented range'of energy * 
and* environmental legislation enacted in the 
19/fls. Some programs, followed the pattern, ev- - 
\dent in air and water pollution, building regu- 



lation upon * an earlier foundation of federal . 
grants research *and • related federal policies. 
Based on air and water pollution programs, 
one group of scholars concluded that federal 
policy^ tended to evolve through four stages in 
developing a regulatory presence ;• 

1J federal entry into a* policy area is a . 
last resort, generally concluding a 
long legislative history in which 
states have been provided several in- 
► centtves to exercise authority over a 
problem area; 

2) National legislator^ generally distrust , 

the states' wiilingness and/or ability 

40 exercise sufficient control over 
* * 

problems; . x 

3) Federal entry into a problem area be- 
gins a process of continued and in- 
creasing federal usurpation of previ- 
ously state prerogatives; and 

4) States often retain some responsibili- 
ty for implementation^ public' poli- 
cies, but are effectively shut out of 
1 policy formulation functions. 105 

In contrast, other envhjffimental programs 
enacted -in the 1970s Adopted the partial 
preemption technique relatively early in their 
.policy development cycle. Naturally, very few 
federal programs of significant size simply 
spring into existence without some prior feder- 
al activity. But several of the? ?970's environ- 
mental enactments greatly abbreviated the 
process of developing from a small research or 
demonstration program into a major regulatory 
act. Although this process took 24 years in the 
case of water pollution legislation/only 11 
years elapsed between enactment of the re- 
search and demonstration programs of the Sol- 
id Waste Dispell Act of 1965 and the regula- 
tory provisions of the. Resource Conservation 
and Recovery Act of 1976. As one observer not- 
ed: "While the evolution of solid waste control 
is a mirror image of>early ?ir and water control, 
jt reflects ; . . a' greatty accelerated pace." 1 .* 

Other recent environmental programs made 
similar leaps from a modest national role to 
comprehensive regulation. Prior to the passage 
of the Safe Drinking Water Act of 197d f federal 
/involvement in this area was limited to over- 
seeing water purity on interstate carriers and 



assisting in control af water-borne communi- 
cable diseases. State and local governments 
had been preeminent in establishing the na- 
tion's drinking water systems- Yet Congress 
turned immediately to the partial preemption 
approach in enacting the Safe Drinking Water 
Act, which established National drinking water- 
standards, mandated local compliance proce? t 
rdures, and authorized a state enforcement 
role. 107 No incremental process of federal dem- 
onstration or incentive gra'nts was attempted 
-prior to tills to deal With drinking water prob- 
lems, nor was a more limited and targeted ap- 
proach attempted. Similarly, there, was no fed- 
eral mining reclamation legislation prior to the 
enactment of the Surface Mining Control and 
Reclamation Act in 1977. 108 

Thus environmental policymaking in the 
mid-1970s increasingly departed from the 
earlier pattern of incrementalism in favor of % 
process of policy diffusion. Policymakers 
seized upon partial preemption at an early 
stage in many recent environmental programs^ 
rathefthan utilize this approach at the culmi- 
nation of a long period of federal involvement. 

Direct Orders 

Statutory direct orders most closely resem- 
ble the common conceptualization of a federal 
mandate. Under this mechanism, federal regu- 
lation takes the fdtm of direct legal orders that 

. must be obeyed under threat of -"civil or crimi- 
nal penalties. Despite their apparent legal sim- 
plicity, the fiumber of statutory direct order 
mandates is surprisingly limited- The primary 
examples -include the Equal Employment Op- 

- portunity Act of 1972, which extended the pro- 

.. hibitions against discrimination in employment 
contained in the Title VII of the Civil Rights Act 
of 1964 to state and Jocal government empby- 
ment; the Fair. Labor Standards Act Amend- 
ments of 1974, whffch extended the prohibi- 
tions against age ^discrimination of the Age 
Discrimination in Employment Act of 1967^ to 
state and local government employment ; and 

1 the Public Utilities Regulatory Policy' Act 0/ 
1978 (PURPAh which .established federal re- 

t ; quirements Concerning the pricing of electrici- 
ty arid, natural gas; An additional direct order^ 

../equipment of the fa/f Latfor Standards Act 
Amendments of 1974, extending federal 1 jnini- 
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. mum wage and overtime coverage to state and 
local governments, was subsequently, over- 
turned by the Supreme Court in National 
League of Cities, v. Usery. 109 

The factors responsible* for the relative 
dearth of direct ord^r- mandates appear to be 
several. To begin with, federal policymakers 
tend to pattern new regulatory initiatives after 
available precedents rather than to formulate 
them anew. Not only were the crosscutting re- 
quirements and partial preemption techniques 
firmly established prior to enactment of the di- 
rect orders listed above, but the farmer mech- 
anisms appeared to resemble more closely fhe * 
traditional metljods of cooperative federalism. 
In addition, political and' Constitutional con- 
straints appear 1o have hampered enactment of 
Certain direct order regulations. Although ex- 
isting court interpretations place almost no re- 
straints on intergovernmental regulation under 
'the # Congressional spending power, the Su- 
preme Court's overturning of a direct order 
mandate in the NLC decision placed a tangible, 
cloud of uncertainty around this regulatory ap- * 
proach that has been pierced by few subse- 
quent-enactments, no In addition, the Congres- 
sional Budget Office observes that "Congress 
has rarely parsed laws mandating state and lo- 
cal government activities . . . for political rea- 
sons. " Jn Certainly Congress Ippeared hesitant 
in adopting most existing direct order man-' 
dates. PjjRPA was^enacted in a rather tentative 
form, mandating in Titles I aqd il that state 
public utility commissions simply consider the 
adoption gf federal pricing 4 standards. 112 Each 
of fhe^ renhaming direct order provisions, ex- 
tending federal minimum wage laws and prohi- 
bitions against racial, gender and age discrimi- - 
nation to state .and local government* 
Employment, represented amendments to ex- 
isting federal laws that specifically exempted 
state andJocal governments from coverage. 
On the other hand, -actual adoption of the di- 
rect order mechanism in most of these cases 
tended to arouse only modest overt political * 
apposition. 

♦ 

TITLE VII 

The 1972 extension of the prohibition against 
racial and sexual discrimination in employment 
set forth in Title VII of'the Civil Rights Act of 



1964 illustrates this Expansionary process. As 
initially enacted, Title VII applied to almost the 
entire private sector in the United States, but 
state and local governments were specifically 
exempted from such coverage, along with 
-teachers, federal govern meat employees, and 
employees of small businesses and labor un- 
ions with Jess than 25 workers. One sttfdy of 
the issue observed that Title Vll's. legislative 
'history "offers little insight jnto the reasons for 
this exemption." 113 However, this r exclusion 
was consistent with jother provisions of title 
VII which deferred to state and local preroga- 
tives, for example, an aggrieved party could 
not sue hn employer under Title VII until ap- 
propriate state and local remedies had been 
exhausted. 114 Because Title VII had been pat- 
terned after jtate fair employment practices 
^ legislation^Congress required that the federal 
Equal Employment Opportunity. Commission 
relay complaints to state commissions, which, 
exist in nearly all states, and defer action for 
sixty days to allow them to address the prob- 
lem under state law. 115 

fhi§ cooperative administrative mechanism' 
'was retained when Title VII was amended in' 
1972, but Jthe posture of intergovernmental 
deference was eroded when Congress expand-* 
-ed the law's coverage to include state and local 
government employees along with federal 
workers and a variety of smaller private firms. 
If the rationale for the ,priginaf exemption was 
not made explicit, Congress clearly detailed its 
reasons for extending <bverage. Coverage of 
the roughly 10 million employees of subnation- 
al governments was critically needed and 'long 
overdue'' according to the report of the House 
Committee on Education and Labor. 1,6 In . 
reaching this corfclusion, the Committee cited 
a report of the U.S. Civil Rights Commission 
vvhichdeclared: 



State and local governments have 
failed to fulfill their obligation to as- 
sure equal job opportunity. . Not 
only do [thgy] consciously and 
overtly discriminate in Hiring and 
promoting minority- group members, 
but they do not foster positive pro- . 
grams to deal with discriminatory 
• treatment on the job. 117 

Addressing such problems through federal [eg- 
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islatibn was clearly permissible under the 14th 
Amendment, observed the Committee report. 

Accordingly, the extension encountered rel- 
atively little opposition. House Republicans on 
the. Education and Labor Committee criticized 
the move, claiming that it would exacerbate 
the ''already swollen workload" of the EEOC 
and it would be ' inconsistent with our [feder- 
al] system": 1 ^ 

If [the] jurisdiction is thus* extend- % 
ed, we will have the anomaly of a 
federal administrative agency inter- 
* posing itself in the internal jurisdic- 
tion of state and local government. 115 

This extension was not the Republicans' main 
concern withrthe legislation, hfcwever; the 
bulk of their complaints was directed at other 
provisions. An effort to delete this provision 
from ilje bill also failed in the Senate,- in part 
because the Nixon Administration accepted % 
the extension. 119 

FAIR LABOR STANDARDS ACT AMENPMENTS^ 

Two additional direct orders were enacted in 
tiie mid-1970s as part of a general extension o* 
the Fair Labor Standards Act (fLSA). One ex- 
tended coverage of the act's minimum, wage 
and overtime provisions to state and local em* , 
ployees, while the other placed state and focal 
governments under the Age discrimination in 
Employment Act (ADEA). Although both regu- 
lations-were subject to legal challenges, the ju- 
dicial outcomes were very different. The exten- 
sion of FLSA to state and local governments 
was overturned by^ the SOpreme Court, in Na- „ 
tionat League of Cities v. Usery, while the con- 
stitutionality of the ADEA was recently upheld 
in EE-iD C v. Wyoming. 

Wage and Overtime Provisions 

USA was first enacted in 1938 to regulate 
minimum ^ages, overtime hours and certain 
other working conditions in firms engaged in 
interstate commerce. State and local govern- 
,ment employees and various, other workers ini- 
tially were excluded from coverage. Overtime, 
however, 1 coverage of the act was gT&dualiy ex- 
panded to additional sectors of the private 
economy and the federal minimum wage was 



periodically increased. In 1966, for example, 
the ^ct was expanded to cover workers en- 
gaged in the agricultural processing industry 
and to local goveri^ment employees in pubfic 
hospitals, local transit operations, and in 
schools and colleges. This extension was sub- 
sequently challenged by the state of Marylqpd 
and upheld by the Supreme Court in Maryland 
v, Wirtz.* 29 . ' ' 

The 1 1974 Fair Labor Standards Act Amend- 
ments again raised the minimum wage and fur- 
ther expanded coverage of the act to include 
£n additional 5 -million federal, state, &nd local 
government employees. Little justification was 
given for this intension, but the House ..com- 
mittee report jon the legislation suggested that 
state and locai governments would be little aK 
fected by the change because their wage rates 
were already relatively, high and most working 
hours were already*in c5rr\pliance. m It also ob- 
served that a similar extension had been up- 
held by the Supreme Court in the Wirtz 
decision. Nevertheless, the legislation encoun- 
tered substantia! opposition in Congress. The 
Nixon* Administration opposed numerous a^ 
pects-of the legislation, calling the extension of 
'FLSA coverage to state and local governments 
"an uftrttecesSary interference in their preroga- 
tives." 1 ?* Particular objections were raised to 
the^eTTFcfs of FLSA.'s overtime pay require- 
ments on pblice and fire salaries although de- 
fenders of the provision argued that 'police- 
men and firemen are workers, just like other 
workers/' 12 ' An effort \yas made to delete this 
portion of the coverage in the Senate, but it 
was defeated by a vote of 29 to 65. When the 
provision was eliminated by the House, how- 
ever, President Nixon proceeded to sign the 
legislation. / 

Two years later this portion of the act was 
fudged unconstitutional by the Supreme Court 
in the well known case of National League of 
Cities v. Usery. Reversing its earlier position in 
the Wirtz decision, the majority on the Court 
declared that*: 

Congress has attempted to exercise 
its commerce clause authority to pre- 
scribe minimum wages and maxi- 
mum hours to be paid by the states 
in their capacities as sovereign gov- 
. erhments.- ... This exercise of Con- < 



gressional authority does not com- - 
port with the fecierai' system of 

• s government embodied in the tonsti- 
tutign. We hojd that insbfar as the 
challenged amendments operate to 
directly displace the states' freedom' 
to structure integral operations in 
. areas gf traditional governmental ' 

^ functions! they are not withkn the ati- \ 
thority granted Congress by article 1, • 
- - section 8. 124 \ / 



As a result, one of the principal direct Orders 
enacted .by Congress in the 1970s was 



overturned. 



m Age Discrimination 

* v - - - 

The second direct order contained in the 
'. tait Labor Standards Act Amendments of 1974 
"amended the Age Discrimination in Employ- v 
nient Act (ADEA) to include coverage of state - 
and j local government employees^ Although 
this provision also was challenged in the" 
court*, its legality wa"5 recently upheld by the 
Supreme Court? 

As m the programs above; state and focal 
governments were not covered in the original * 
ADLA passed 1n 1967. little justification was 
given in the" legislative. History for either the /\ 
initiaf.excfusion of state. and local governments ) 
from the scppe of the ADEA or the subsequent* ■ 
reversal of this policy. The House Committee 
on Education anckLabor explained it simply as 
"a logical extension of the committee's deci- 
sion to extend FLSA coverage to federal, state 
and local government employees." ,JS Unlike 
the expansion of FLSA itself, however, this pro- 
vision provoked little political controversy. 
President Nixon supported extension of the 
ADEA and declared in a Presidential message in 
1972 that "especially in the employment-field, 
discrimination based on age is cruel and self- 
defeating."" 6 Facing little opposition, it was 
enacted into law. 

f ollowing the MO; decision in 1976, how- 
ever, the ADFA's application to~state and Ipcal 
governments also came under legal challenge. 
Since bpth FLSA and the ADEA were initially es- 
tablished to deal solely with the private sector, 
'■Congress acted under the authority granted to 
it through the commerce .clause. Because tf>e 



Supreme Court denied Congress' authority to 
regulate state and local w«iges and hours under 
the commerce power, various jurisdictions 
have questioned the extension of the ADEA cw 
this basis as well, !nj£ial cotrrt decisions on this 
iss'ue were mixed. Several lower courts ruled 
that; in spite of NLC, Congress intended to ex- 
ercise its power to regulate the states under 
Section 5 Of the ,14th Amendment. 127 The U.S. 
District Court for Wyoming, however, con- 
cluded that Congress did not act pursuant to 
the 14th Amendment jn extending the ADEA to 
state employees, and it ruled that ADEA'£ ap- 
plication to a Wyoming statute on mandatory 
retirement violates the 10th Amendment. us In 
a decision that apparently limits the scope of 
the NLC decision, the-Supreme Court ruled on 
March 2, 1983 that th? ADEA constitutes a per- 
missible exercise of the commerce power and 
upheld the constkutionafity Of the act. 119 

PURPA * 

Another significant direct order enacted in 
the 1970s was establisfted by the Pubjit Utility 
Regulatory Policies Act of 1978 (PL 95 617). In 
its final form, PURPA required that state utility 
regulatory commission* consider adopting a 
variety of electrical energy pricing and conser- 
vation measures. Consequently, it marked a 
subslantive departure from the regulations ex- 
amined above which deaftwith the rights and 
.working conditions^|f government. employees,. 
Politically, however, passage of the act resem • 
bled the earlier pattern. of initial Congressional 
reluctance to engage in direct mandating of 
state and local policies. In fact, PURPA encomv 
tered more* active political opposition in Cort- 
gress than any of the above direct orders, and 
it was substantially modified prior to passage. 

Originally, *a much bolder version of wtart 
eventually became PtJRPA was included as one 
'element in President Carter's comprehensive 
energy policy proposals of 197^.ThrCarter Ad- 
ministration proposed that state utility com- 
missions be required to follow certain mini- 
mum federal- standards in their regulation of 
electric power rates and usage. Specifically, 
/itility companies would be required to base 
charges on the actual cost of electricity provid- 
ed, eliminating rate advantages for heavy 
users. Utilities wouicf also be required to es- 
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tablish discounts for electrical rates during off- 
peak hours, inexpensive "lifeline" rales, to the 
poor and elderly would be encouragedL and 
public utility advertising would be d i^P^Jr- 
aged. 110 Since practically the entire energy pol- 
icy was rushed through the House, these pro- 
visions were passed by that chamber in 1977 in 
much the same form as the President proposed 
them. 

The proposals were treated far less favorably 
in the Seriate, however. As Congressional • 
Quarterly observed, the Senate Energy and 
Natural Resources Committee ''purposely 
dropped from the measure. virtually all of 
Carter's far-reaching initiatives/' 131 $n p^ce of 
the mandatory standards in the House legisla- 
tion, the Senate bill emphasized £ federal as- 
sistance role, establishing a federal research 
institute to assist state regulatory agencies fn 
their pricing decisions and allowing the federal 
government to participate in state rate-setting 
proceedings as an advocate. Explaining these 
modifications, Sen. J.Bennett Johnston (D-LA) 
called the AdrninistrattonVproposal "a radical 
extension of federal authority into the highly 
complex matter of the design of retail rates for 
electricity." "The committee record/' he con- 
cluded,, "clearly showed that at present thfere 
is no clear justification for s.uch an extension of 
federal authority." 1 " Two amendments to 
strengthen the committee measure on the Sen- 
ate floor were soundly defeated. / • - 

The final version of the legislation repre- 
sented a partial compromise between the dif- 
ferent bills. The federal rate-settingl^fcfards 
favored by the Administration and ac&Kd by 
t the House were included in the legislation, but 
state utility commisions were required only to 
consider adopting therrf. if they failed to do 
this, the federal Energy Department could in- 
- tervene and specifically request that the state 
commission consider, the standards. In addi- 
tion, an annual report was required from each 
state utility agency detailing the progress made 
toward considering the standards, and state 
agencies were required to implement federal 
rules promoting cogeneration of electric pow- 
. er by small producers. Although actual man- 
dating of most rules and standards was dimin- 
ished in the final bill, PLJBPA has still been 
called "the '-first successful intrusion by the 
iederaf government* into the areifS of state f .reg^ 
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ulation of retail electric rates/' 1 n As one ob- 
server noted, "the camel s nose is under the 
tent.' MJ * \ 

In summary, then, Congress h^evidenced a > 
clear reluctance to -enact mandatoi^ direct or- 
ders to state and local governments.. Relatively 
few have been established to dateAalthough \ 
the4ist woijld appear lofiger if federal court or- 
ders were considered, along with direct order 
provisions contained "in certain partial pre- 
emptions. Significantly,, state <\nd local gggern- 
ments were exempted from the original fair la- . 
bor standards, age discrimination, and Title VII 
legislation, and political constraints were clear- 
ly evident in the adoption ot PURPA. More- 
over, -legal constraints on federal direct order 
mandates based upon*th£ comrrferce power- 
have become apparent in overturning the fLSA 
amendments and in leghi challenges to the 
ADEA. ' * 

in response, ^Congress has relied heavily ori 
less patently coercive and more established in-,„ 
struments of regulation suctf as partial pre- 
emptions and crosscuttirig requirements.^ But 
the history of rapid re*g>^latory growth in recent 
years suggests that dkect\«rder mandates will 
not remain a dormant *ie!d it a slackening of le- 
gal and political constraints should occur. De- 
spite its initial reluctance to do so, Congress 
easily extended Title VII, FLSA, and ADfcA cov- 
erage to state and local governments once 
these laws were applied tb'thfc private sector. 

THE POLITICS OF 
INTERGOVERNMENTAL 
REGULATORY GROWTH 

In the public mind today, the source of gov- 
ernment regulation may be thought to lie most* 
oftem with the federal bureaucracy. Even -influ- 
ential scholars have identified "the motiva- 
tional structure of governmental bureaucracy 
as the primary source for that part of govern- 
mental growth that do^s not represent re- 
sponse to the demands ot citizens. 

But the diverse origins ot the programs ex- 
amined in this chapter seem to belie any sim- 
ple explanations o* regulatory growth, partic- 
ularly theories that fail to explain why 
intergovernmental regulatory mechanisms 
grew so suddenly in recent years. Although the 
bureaucracy has obviously played a centra! role 
in the promulgation of standards and require- 



ments implementing regulatory statutes, the 
cases studied in this chapter reveal no exam- 
ples of bureaucratic empire building at the leg- 
islative stage of the regulatory process!" Con- 
gress played a more important role than f$ 
Commonly assumed, but no singlt? a£tor in the 
governmental, system emerged in these studies 
as preeminently responsible tor the Expansion, 
or development of federal intergovernmental 
regulation. As james Q Wilson/has'ob^e/yed;* 
"What is striking abo,ut the origins, of . . '. regu-. 
latory programs r iS that in almost evpry cas*, 
the initial law was^upported^y a/athfcr broad- 
ly based coalition./'' 3 * 

The tendency for regufatiOns to attract broad 
support in their initial passage is v only one find- 
ing'to emerge from this chapter. Despite the 
variations found in the* politics 'of individual * 
regulations, the enactments studied here were 
not a series of random events. Rather, theyi 
suggest a. sequence of -conclusions about the 
basic patterns of regulator^jgrOwth: 

a Most of the regulations studied in this 
chapter involved the use of federal grants 
to state and local governments, or they af- 
fected functions and activities traditionally 
within the orbit of state responsibilities. In 
many: cases, related regulations had been 
initiated at the state level prior to the fed- 
eral legislation. 

" The initial enactments using each of the 
four regulatory mechanisms examined 
tended to encounter serious and pro- 
longed opposition in the legislative 
process. 

n These early regulations often were devel- 
oped in response to perceived failures of 
less intrusive federal measures to achieve 
their goals. 

u Once a regulatory instrument has been 
r successfully established in a.given field of 
policy, there has been a tendencv for other 
programs in that field to duplicate its use. 
n The most openly coercive forms of inter- 
governmental regulation -crossover sanc- 
tions and direct orders — have been adopt- 
ed much less frequently than seemingly 
more cooperative regulatory instru- 
ments — crosscutting requirements and 
partial preemptions. V 
# n f inally, state and local officials generally 



have been ineffective in opposing new 
intergovernmental regulations. Often they, 
have supported the^goaJs of regulations. >n 
other cases, th^y have focused their atten- 
tion Qn grant benefits .provided by many 
regulatory programs, overlooking the ad- 

< verse consequences of the program as a 

. \ t ' $vhole. m t \ ■ 

Collectively, these generalizations outline 
\ the process through which the federal govern- 
ment beca n=i£_>(4vo I ved in intergovernmental 
"re^ulatioh. Examined in detail, they help to 
, highlight, first, the circumstances that favored 
the development of intergovernmental regula- 
tion and, second, the dynamics by which inter- 
governmental regulation was developed and 
diffused. « m - 

Preconditions to 
Intergovernmental Regulation 

As indicated. earlier in this chapter* the per- 
vasive atmosphere of governmental activism 
prevailing in the 1960s and 1970s formed the 
broad political context in which intergovern- 
mental regulation grew arid developed. It is • 
clear from the case studies that the four politi- 
cal factors previously identified as contributing 
to the growth of federal regulation over- 
all—supportive public opinion, emergent in-' 
terest groups, budgetary constraints, and 
changes in Congress— pfayed important roles 
in enacting several intergovernmental regula- 
tions. Similarly t the "green Nght" given to in- 
tergovernmental - regulation by the courts 
emerges clearly from the case sfbdies. Apart 
from one or two direct order mandates, there 
were practically no cases of successful legal 
challenges to the new federal regulation of 
state and local governments. On the contrary, 
the stimulus for creating certain federal regula- 
tions, such as those in bilingual and handi- 
capped education, came directly from the 
courts themselves, not to mention the varfety 
of court-imposed mandates dealt with in Chap- 
ter 2, 

The most important factor establishing a fa- 
vorable climate for intergovernmental regula- 
tion, however, was the elaboration and # expan- 
sion of the federal grant system, The pervasive 
growth pf federal grants-in-aid accustomed 
both federal policymakers and state and local 
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officials to engage in -combined Operations 
wherever possible. Once, this pattern was es- 
tablished and made familiar in assistance pro- 
grams, it was only a short conceptual It;ap to 
think, of placing federal regulations in this 
mold as well — especially in the many areas 
where states possessed distinctive competence 
and experience. ^ 
v Indeed, two of the forms of intergovernmen- 
tal regulation —crossover sanctions and cross- 
cutting requirements— are inherently con- 
nected to the grants system because they 
regulate the use'of federal aid monies. As 
such, they represent a new stage in a tong term 
trend toward increasing federal control over 
grant-in-aid funds, The first strings placed .on 
federal grants were simply auditing standards 
designed to assure basic fiscal and legal ac- 
countability in the use of funds^Later stand- 
ards included planning aruf other precisions 
intended to assure that fufids would b^Csjed 
effectively as well as legally. As the federal gov- 
ernment invested more and more funds in 
state and local governments, however, federal, 
policymakers agfteared to feel justified in ex- 
erting ev«n greater influence over the use of 
those furfcis. There was a seemingly jrresistible 
terrfptation to do as many good thing? as possi- 
ble with every grant dollar — to get "more bang 
tor the buck." Thus, crosscutting requirements 
and crossover sanctions were de^fJoped to 
leverage Hmited funds into serving several dif- 
ferent- goals. 1,7 Whereas earlier requirements 
were specific to each .program, these newer 
forms affected many different grants at once. 

1 A somewhat different pattern of relationship 
to federal grants was apparent- in the partial 
preemption, programs. Many partial preemp- 
tions developed out of earlier grant programs/ 
often in response to the failure of such subsi- 
dies to achieve their goals. Preoccupied with 
federal" aid flows, state and local officials rarely 
^opposed th^se often dramatic extensions of 
federal authority* with any degree of unanimity. ■< 

Jhey tended to focus their attention on fund- 
ing levels rather than on the sometimes subtle 
accumulation, of new regulatory provisions, or 
else they accepted promises of federal aid as 
compensation for initial regulatory intrusions. 

This failure of state and local officials to ef-. 
fectively oppose the development of many 
programs utilizing new techniques of intergov- 



ernmental regulation was only one element in 
the political process that generated them. 
Overall; the pattern of -initiating these new 
mechanisms was marked by initial difficulties 

* in overcoming political constraints to intergov- 
ernmental regulation, followed by an often 
rapid diffusion of each newly acquired* 
regultory instrument to additional program and 
policy areas. 

The Breakdown of donstrainjs 
On .Intergovernmental Regulation - 

The dramatic growth erf federal intergovern- 
mental regulation was largely unanticipated, 
' and even once the process had begun, it often 
^ent unrecognized. Except for ordinary grant 
conditions, federal regulation of state and local 
governments was virtually nonexistent before 
the 1960s. Most observers at the time ques- 
tioned its political and legal viability. The 
Kestnbaum Commission, for example, as- 
sumed that ''neither level of government may 
place burdens on the cfther/' 4 ** More specifi- 
cally, it' noted that "the national government is 
generally not allowed to impose mandatory du- 
ties on state and local officials.!' 1 ' 9 Believing 
that. federal regulation of st^te and local gov- 
ernments would not become an issue, the 
commission Umited^ts discussion of regulatory 
topics to conditions justifying total federal pfe- 
emptidn of entire regulatory fields, % such as in- 
^rstate communications and transportation. 

Given such humble origins, it is not surpris- 
ing that the growtfi'of federal intergovern- 
mental regulation was tentative at first, marked 
by gradual erosion of political constraints to 
regulation. Jt was not always recogni/^d that 
these techniques of regulation were genuinely 
nev^ and different, bat they were widely per-"' 
ceived to be unusually intrusive. 

For example, the principle. of -nondiscrimina- 
tion in using federal funds was urged for sever- 
al years before it was enacted in the form of Ti- 
tle VI. Even liberals like President Kennedy 
were dubious of the merits and legality of such 
a regulatory approach, It was successfully en- 

* acted only in the wake of,President Kennedy's 

* assassination, driven through' Congress by a 
skillful new President oq a crest of enormous 
popular support for stronger civil rights legisla- 
tion. The passage- of Title VI was furthered also 
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by Jhe Constitution's explicit provision for fed- 
eral regulation of tha^tatprf fn the area of civil 
rights and by the fact that th£ policies of many 
states were completely bankrupt on.4his issue. 

The reputation earned by states on civil 
rights spilled over into other areas of poJity 
and eroded the legitimacy of the states' rights 
concept generally as a barrier to federal regu- 
latory, interventions. TKis erosion was some- 
what ironic given the record of state leadership 
in many of the fields eventually subject to 
intergovernmental regulation. Various states 
pioneered in the areas of handicapped ecluca- 
tion'and certif icate-of-need requirements. 
Many states had on-going pollution and equal 
employment programs in place prior to federal 
regulation. Such innovations were often over- 
looked by the public, however, even though 
some formed models for subsequent federal 
legislation. In the aftermath of civil rights, pub- 
lic and Congressional attention tended to fo- 
cus on the failures of various state's to ade- 
quately control pollution and rising health 
costs or to fully educate handicapped stu- 
dents. 140 Dissatisfied with state progress on 
such issues, Congress attempted to redress 
such problems rapidly, on a national fcale> 
rather than wait perhaps years for innovative 
programs in these fields to diffuse to other 
states.- 

,This process did not mean that the first pro- 
grams containing the other new mechanisms of 
intergovernmental regulation were easily es- 
tablished, however. Initial enactments utilizing 
each new device continuedto face political dif- 
ficulties, A regulate^ approach to highway 
beautification took ten years to accomplish, 
and even the 1965 legislation had less stringent 
sanctions than President Johnson had re- 
quested- The first direct order was passed. in an 
extension of Title VII of the Civil Rights- Act in 
1972, eight years after the initial law exempted 
state and local governments from its coverage, 
f inally, many of the first uses of the partial 
preemption technique grew slowly out of 
earlier federal grant and demonstration pro- 
grams, although a few represented tong 
fsought-after expansions of older, federally- 
administered programs into areas of interstate 
commerce. \q the case of air pollution legisla- 
tion, for example, the first proposals advocat- 
ing federal regulation and standard-setting 
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were rejected by Congrass, FederaPair pollu- 
tion regulation was enacted only after weaker 
programs were severely criticized and a strong- 
er federal role attracted popular support. 

In summary,, the first programs utilizing the 
four instruments Of intergovernmental regula- 
tion were enacted gradually, often overcoming 
stiff opposition. These programs generally re- 
quired strong presidential support, and some- 
* times the appearance of a public policy crisis, 
to en$unb passage. Each wa^'the object of con- 
siderable political controversy. In every case, 
- the development of a new regulatory device 
was prompted in part by a dual sense of fail- 
ure — first or* the part of many states and, Sec- 
ond, on the part of existing, less coercive fed- 
eral programs. \ y 

It is this profess of gradual regulatory 
buildup that Bardach and Kagan pall "the logic 
of regulatory expansion": > - 

The natural tendency to follow things * 
- t6 their logical conclusion [is a] pow- 
erful engine of regulatory expan- 
sion.... The logic of meeting origi- 
nal goals, wth its progession toward 
more costly, de^iled^ and. intrusive 
forms of regulation, is manifested 
clearly in pollution' control regula- 
tion . . . [and] applies to other regula- 
tory spheres as weli. Mt 

There is no question that many of the pro- 
grams examined in this,chapter were passed in 
the belief that federal objectives might finally 
be realized if only a more stringent regulatory 
stance were adopted. 

The Diffusion of 
Intergovernmental Regulations 

Once> the new* regulatory instruments be- 
came established, the politics of regulation be- 
'gan to change, sometimes dramatically. In con- 
trast to the pattern of gradual adoption 
characterizing initial enactments, later pro- 
grams often vyere. adopted with little opposi- 
tion. Oncejan instrument gained a foothold' in 
a given field of policy, it tended ta spreacf rap- 
idly to other programs in that field. 

Two basic factors help to texplain this process 
of regulatory diffusion. The first concerns the 
erosion of what lames Q., Wilson'calls "legiti- 
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macy barriers" to federal program expansion. 
Many inijtiai federal programs, he observes, 
were bitterly congested in the political arena, 
with opponents challenging the very idea of 
federal penetration into previously untouched 
policy areas. But Once such cKaHenges were 
overcome and a. federal program was estab- 
lished, the issue of legitimacy tended to evapo- 
rate; rarely to reemerge. As Wilson describes 
it, the process of program enactpient often, 
changed considerably: . 

Once the inttial law is passed, the is<-^ 
sue of legitimacy disappears, . . . Po- 
litical conflict takes a very different 
form. New programs n^ed not await 
the advent of a crisis or an extraordi- 
■ nary majority, because no program is 
any longer "new"— it is seen, rather, 
as an extension, a modification, or 
enlargement of something the gov- 
ernment is already dofngV 42 

A similar process was evident in the cases re- 
viewed in this, chapter The vigprous opposi- 
tion confronting the first attempts to*use each 
new regulatory instrument rarely was repeated m 
in subsequent 'attempts to employ the tech- 
inique. In their ^conclusions on the growth of 
^federal pollution control legislation, for exam- 
ple, Davies and Davies practjcafly echo 
Wilson's refrain: 

Once the federal government has 
^ ventured into anew field, the pace 
of legislation is likely to accelerate. 
The initial hurdle of federal responsi- 
bility having been overcome, the 
search' for more effective ways of ac- 
complishing the task begins. Over 
.the past . . . ten years a large nuiriber 
of proposals designed to improve or 
* expand pollution control have-been 
- % introduced in .:. Congress, and sev- 
eral major proposals have become « 
Jaw. 14 ' 

A second 'factor influencing the changing 
characterof regulatory politics might be called 
the "Kon Tiki principle." It emphasizes the rel- 
ative ease in most human endeavors of copying 
or adapting an existing model or activity com- 
pared to inventing a totally new oneYom 
scratch. Anthropologists have long recognized 
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this tendency in studying the diffusion of 
technologies among different societies. Simi- 
farly, in many of the policy fields examined 
* -here, poljcymakers exhibited little, interest in 
reinventing the regulatosy wheel. Models of 
new regulatory techniques' were readily avail- 
able — and they were readily seized upon. 

This process of diffusion was especially no- 
ticeable 'in the spread of crosscutting require- 
ments in the civil' rights -field and "of partial, 
preemptions in environmental protection. 
Congress typically gave .little consideration to 
the consequences of applying these new regu- 
latory techniques in distinctive program areas, 
nor did it consider thfegLmulatiVe implications 
of regulatory . proliferation. According to' Gary 
Bryner, the diffusion of new regulations often 
resembled -a process of logrolling, character- 
ized by congressional unwillingness to estab- 
lish regulatory priorities: 

Congress, as it has done in other 
areas, refuses to make difficult 
choices fin civil rights policy], find- 
ing if easier to extend benefits to all 
who demand itlsic] rather than limit 
the effort ~of government on behalf 
of one group. 144 

Although Presidents often led the drive to 
enact the earliest intergovernmental regula- 
tions*, no such pattern of presidential fe?dqr- 
ship was present in4he later stages of regula- 
tory proliferation. At the. same-time, few of the 
subsequent regulatory enactments encoun- 
tered active presidential opposition, even un- 
der the Ford and Nrxon Administrations which 
sought to decentralize granHTvaid programs. 
These two Presidents' often advocated less 
stringent regulations, but they rarely opposed 
the general purpose^ or the thrust of new reg- 
ulatdry initiatives. The case studies are replete 
with examples of Republican presidential sup- 
* port and sponsorship for a variety qf new regu- 
latory programs, inctudihg NLPA, Clean Ais, 
health planning, the 55 mph speed limit, and 
age discrimination legislation. In those few 
cases where Repu blican 'Presidents vetoed 
. intergovernmental regulatory programs* this 
action almost always was promoted by^ grant- 
in-aid* provisions in these programs, jiot, by 
their regulatory components. 8 % 
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. v Graph 3-3 

The Growth of Major Programs oi Intergovernmental Regulation, 
By Type of Instrument, by. Decade, 1930-80 
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Remaining Constraints on 
federal ' Regulation of 
.State and Local Governments 

The process of rapid regulatory, proliferation 
in the 1970s does not mean that the constraints 
oYi federal regulatory growth have 'been abol- 
ished entirely. Even during the period of most 
rapid growth, certain constraints remained evi- ^ 
dent in the distribution of new regulatory pro- 
grams. Graph 3-3 Hluslrates the accumulation , 
of selected rHfejor programs of intergovern- 
mental regulation over time, by period of en- 
actment. Although the growing use of all forms 

* of requirements is striking, it is clear that pari 
tial preemptions and crossctitting require- 
ments "have been most heavijy used among the 

new assortment of intergovernmental Regula- 
tory techniques. These are also the $vo instru- 

* ments that most closely resemble— at least 
superficially — standard practices of coopera- 
tive federalism. In contrast, the two techniques 
that are most openly coercive— crossover sanc- 
tions and direct order mandates— have been 
used less frequently. 14S The legislative histories 
of these techniques— especially in the case of 
*d;rect orders— indicate that they encountered 

somewhat stronger political and legal obstacles 
en route to passage, Compounding these polit- 



ical problems, many crossover sanctions have 
proven unworkable in practice," as evidenced 
by the federal government's consistent 
unwillingness to impose fiscal sanctions for 
* noncompliance. 

Most recently, it appears that political con- 
straints on "the growth of all forms of intergov- 
ernmental r&girlafion may be reemerging. 
Since 1979 there ha* been a sharp decline in 
the rtumbef of new 'regulations ehacted, and 
the^ Reagan Administration has made regula- 
tory reform and reduction a top priority. Reg«- 

Jatory retrenchment cannot be taken for 
granted, hoWever. Over the past two decades, 
intergovernmental regulation has become .an 
accepted policy instrument that appeals to 
policymakers across the political spectrum. 
Even in this period- of political conservatism; 
proposals for new intergovernmental regula- 
tions have received serious attention on Capi- 

:tol Hil! r including a plan to withhold federal^ 
highway funds from states that fail to enact 
drirnk driving legislation meeting federal 
standards and a proposal to cutoff fecleraJ 

^housing programs in any community operating 
rent control. Based upon the record oi the re- 
cent past, there ifi no basis for state and local 
complacency on the regulatory front. 
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~"' ' J Chapter '4 

IMPLEMENTING FEDERAL 
INTERGOVERNMENTAL REGULATION 




THE IMPLEMENTATION PROBLEM 

, 'implementation" is a major conc^ti to ana- 
lysts of Americari public policy. Though diffi- 
cult to define precisely, the term refers to the 
process through which a statutory law, enacted 

_ by the Congress and signed by the President, 
becomes a tangible governmentaf service. Ex- 
perts stress the need to distinguish between 

, * official intentions and real results, As.one writ- 
er puts it, "policy is what governments choose 
io do. Implementatipn is what they actually 
do/ n In between final passage and the final 

# product is an elaborate administrative process, 

• requiring the garnering of resources (including 
funds and personnel) and the establishment of 
procedures (fo/ms, requirements, contact 
points). The focus erf 'implementation analysis 
is here, on the stage between a decision fhd 
operations. 1 , 

Although political scientists hllve long stud- 
ied questions of public administration, their in- 
terest usually revolved around such issues as 
departmental organization, budgeting systems, 
and the techniques of personnel management, 
and for the most part stressed )ntra-r&ther than 
/nfer-governmentar relations. It is only in the 
past decade that nhe process of implementing 
federal t programs has become an object 'of 
much close attention./ This new interest was a 
natural outgrowth of (the expansion of federal 
aid programs during the 1960s. For example, 
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one of the earliest implementation studies to- r 
cused on the initial operations of the landmark 
Elementary and Secondary Education Act\of 
7965. 1 

If one lesson has been learned from the 
growing body of research,' it is this:a lot can go 
t wrong:* Consistent with "Murphy's law/' study , 
after study has provided detailed documenta- 
tion of programmatic shortcomings, the char- 
acter of these findings is aptly illustrated by the 
subtitle of one prominent book in the field: 
"Why A Federal Program Failed." 5 A second, 
extremely influential s.tudy was similarly (but 
^iore elaborately) headed: "How Great Expec- 
tations in Washington Are Dashed in Oakland; 
or, Why It's* Amazing that Federal Programs 

Work at All "*^third, more recent assess- , 

ment bears t he M\\ca\ but hopeful title "Why 
Government IWgrams Fail: Improving Policy 
ImplementatUji." 7 

reUeralism as Obstacle 

One unanticipated consequence of the new 
imple'mentation research has been the devel«> 
opment of a fresh perspective on federalism. 
As matters turn out, the system of legally inde- 
pendent State and\natipnal governmental 
jurisdictions— established nearly 200 years ago 
as a bulwark to our liberty— can sometimes be 
a serious impediment to the effective execu- 
tion of centrally designed federal domestic 
programs. The multiplicity of levels means that 
many separate actors all must reach some sort 
of working agreement before positive results 
can be obtainedTTheir legal and political inde- 
pendence, rooted in our very constitutional 
framework, makes it quitfe likely that they nev- 
er will. These facts make many implementation 
analysts skeptical about complex, nationally di- 
rected, intergovernmental schemes for social 
or governmental reform. 

Public administrators have long recognized 
that the "chains of command" created within 
even a single governmental jurisdiction are sel- 
dom as tignt as they might seem to an extern^ 
observer.' One major work stressed the diffi- 
culty fhat Presidents have in securing the faith- 
ful execution of orders by "their own" Cabinet 
departments and subordinate officials within 
the executive branch. ^Presidential power, 
Richard Newstadt declared, is actually only 
A the power to persuade."* 
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What implementation research adds to this 
* perception is an appreciation of the many addi* 
tional difficulties that obtain because of the 
multiplicity of participants arid "decision 
points" in intergovernmental programs.' Car- 
rying out a specific project often depends 
upon the involvement of mdre than one feder- 
al department or agency' a changing cadre of 
regional as well as headquarters staff/state of- 
ficials, and a variety of, actors from local gov- 
ernments as well as private or nonprofit sector 
organizations. One writer compares the imple- 
mentation process to the children's game- of 
"telephone," in which the original message 
tends to become increasingly garbled as it pas- 
ses from player to player. 10 , Furthermore, each 
of these participants is apt to have different 
objectives or at least differing priorities. There 
is ho administrative hierarchy arjpng the three 
governmehtallevels. Rather, eadf possesses an 
autonomous source of legal authority, as well 
as an independent bureaucracy arid distinctive 
political constituency. Conflict therefore is, as 
likely as cooperation. Although intergovern* 
mental programs through the 1950s could be 
accurately characterized as creating a "partner- 
ship" for advancing common goals, most im- 
plementation analysts now present quite a con- 
trary perspective. To Walter Williams, what the 
dramatic expansion of shared governance has 
actually produced is 

a most uneasy parrtnership. And it is'a^ 
partnership in which the negative 
power of each partner to block or 
hafass is much stronger than the 
positive power to move in desired 
directions. 11 s 

Most analysts appear to agree that both po- 
litical and administrative accountability suffer 
from the separation of policymaking. and 
administrative responsibilities which , intergov- 
ernmental programs imply. On the one hand, 
as Martha Derthick has vtritten, the '"distance" 
of Washington from the local scene makes it 
hard for federal policymakers to know what 
rpust be done to achieve their objectives. As a 
consequence, they tend to set unrealizable 
goals: 

[Separation from locaJ politics and 
administration gives federal policy 



makers a license to formulate ideal, 
innovative* objectives, because the 
political and administrative burdens 

* * the innovations they conserve will be 
^borne locally. They are free, much 

freer'than local officials, to stand 
publicly for progress and high princi- 
ple. Not having Qrdinarily to decide 
concrete cases, they do not have to 
make the compromises that such 

cases require*** 

• •■ ■ 

On the other hand, as jerome Murphy has em- 
phasized, federal officials also face major prob- 
lems in assuring that local officials comply with 
their 'intentions and /eqi^irements. Thus, he 
writes, , 

the federal system— with its disper- - 
sion ot power and control— not only 
permits but encourages evasion and % % 
dilution of federal reform, making it 
nearly impossible for the federaf ad-, 

* ministrator to imposp program priowr 
ities; those not diluted by Congres- 
sional intervention can be ignored 
during state and local implementa- 
tion. M 

Together, those factors increase the proba- 
bility of programmatic shortcomings and even 
failure while reducing the capacity to clearly fix 
responsibility for disappointing results. Al- 
though there- may be blame enough to go 
around, .on thi*i issue (as many others) ''where 
you stJ^d depends on where you sjt/' Federal 
officials charge that their local counterparts are 
narrow-minded and overly responsive to the 
community "establishment/' Locals see Wash- 
ington as naive and impractical, too far away to 
appreciate their particular circumstances, and 
two-faced in its tendency to rush into pro- 
grams that others must administer. Both levels 
view the other as constrained by bureaucratic 
procedures and more, interested in spending 
money then in efficient management/ 4 Be- 
cause of the multiplicity of independent layers 
and actors, then, accountability is diffused and 
confused. Theodore Lowi and Benjamin Gins- 
berg charge A hat 

Federalism in the United States has 
bevcome respon sibi'l ity's escape 
route. Because of the federal struc- 



. ture of government and the institu- * 
tional consequences that flow direct- 
ly frotu that federal structure, when 
federaf policies ^are" carried out by 
thfcse with local responsibilities, the 
policies becopie, as Swift would put 
it, "but^i bait bandied to and fro, and 
every man carries a racquet, about 
him to strike it from himseff among 
the rest of the company/'* 5 

REGULATORY PROGRAMS: 
A NEW CHALLENGE 

The implementation literature has become 
extensive* enough .that it is possible to create 
theories of governmental performance and to 
identify some of the chief obstactes to action. 
To" elate, how*ver, the bi/lk of this research has 
been concerned with the most traditional in- 
strument of federal intergovernmental policy, 
the grapt-in-aid. Although. there have been nu- 
merous studies of the old-style regulatory com- 
missions, Jhe newer types of intergovern- 
mental regulatory programs, which are the 
primary focus of this report, have been studied 
much less frequently and less intensively. 

Despite this shortcoming, vaVious academic 
and governmental sources do provide enough 
information to suggest some major features of 
the process of regulatory implementation. This 
chapter reviews key findings. What it indicates, 
however, rs in many ways troubling. There are 
a variety'of administrative and political impedi- 
ments tp the effective operation of intergov- 
ernmental regulatory programs and to the at- 
tainment of their objectives. Indeed, 
implementing intergovernmental regulation 
may be even more difficult than the process of 
implementing intergovernmental grants-in-Aid. 
As this chapter will illustrate, 

a Substantial delays are frequently encoun- 
tered between passage of a regulatory stat- 
ute and the beginning of actual administra- 
tion and enforcement. 

n Legislative language and history often pro- 
vide insufficient guidance on crucial oper- 
ational questions. 9 

cf In many cases the technical or scientific in- 
formation required for efficient and effec- 
tive regulation is not available. 

o Issues not addressed or left unresolved by 

105 



4he Cqngress often erupt into intense po- 
litical conflict during the rulemaking stage. 

■ a federal regulators tend toward expansive, 
inflexible, and cosily interpretations of na- 
tional requirements. ~ $ 
a Overly stringent or unrealistic regulatory 
standards" and requirements actually may 
hamper Qi^gress tbward national goals. 

-u The net forms of, federal intergovern- 
mental regulation have been litfgated he^y 
ily, adding to delays and Uncertainties. 
• a Federal courts typically have upheld agen- 
cy interpretations of legislative intent, or 

. have urged faster action, tighter standards,' 
and more vigorous enforcement: / 

■u Federal agencies generally lack adequate 
capacity and resources to assure full com r 
piiance with regulatory requirements. 

u For administrative and political reasons, 
federal officials are ofteY» reluctant to 
impose, harsh sanctions against state and 
local governments that fail to meet natign- 

v al standards or deadlines. - 

u Attainment of regulatory objectives de- 
pends heavily upon the leadership and 
commitment of target- jurisdictions. 

Criticism of RegulatorfvPerformar^e 

These conclusions are quite consistent with 
the widespread criticism of regulatory per- 
formance in general. Stephen Breyer notes that 
; as regulation has grown, so has concern 
about regulatory failure."** Many critics stress 
the enormpus private sector cost burdens 
imposed by regulation, variously estimated at 
$60 billion to a* much a§ $180 billion annually. 
They regard the regulatory process itself as 
■unwieldly, unfair, and even fundamentally 
undemocratic in procedure. 57 More telling, 
however, is the belief that actual results have 
fallen short of expectations, despite substantial 
effort and outlays. Robert Crandall offers a 
harsh review of current health, safety / and, en- 
vironmental regulation, contending tnat 



there is no solid evidence that the 
regulatory programs are even mod- 
estly effective- In most instances, the 
statutes mandate tasks so extensive 



,that tHe agencies cannot meet dead- 
lines, enforce the rules they Set, de- 
fend themsetve* in* court, and con- 
duct retrospect evaluations their 
effectiveness. 1 * 



Another expert, Lester B. Lave, concludes that 
' regulatory . 

standard-setting is , both .time- 
consuming -and cumbersome, thak 
often the wrong substances are regu- 
lated, and the implementation w$ * 
enforcement are expensive and 
inadequate. 19 ^ 

finally; although public opinion polls do show 
. considerable support formany regulatory. initr- 
atives, there is also considerable popular dis- 
enchantment with actual performance. 20 At 
least one expert believe*? that much of the pub- 
lic's dissatisfaction with government stems 
from excessive ^nd^ineffective regulation rath- 
er than excessive levels of spending: 

The real difficulty has been that, as 
' society has become more complex, 
government has been forced to, irv 
. - -^ervene more and more in the activi- 
1 ' ties' and decisions of consumers and 
businessmen in order to achieve na- , 
tional objectives — and has done so 
almost exclusively with detailed laws 
and regulations. Such regulatory ef- 
forts h#ve often been inefficient and 
sometimes have done, more harm 
than good. 21 

\ It would not be surprising if such views were 
expressed by members of those groups which 
have borne the brunt of meeting costly and de- 
manding standards. However, many of those 
who ardently support the goals also recognize 
the shortcomings ; of the oew federal regula- 
tion, Mike McCioskey, the executive director 
of the Sierra Club—one of the largest and most 
active conservation organizations — has provid- 
ed* this assessment df environmental regula- 
tions-: \ 

What I thjnk was dear as the' 80s • 
began is that the country has not yet 
^ translated either our beliefs or pro- 
\ grams into tangible results. We have 
lots of laws on the books. We have a 
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great many people working on pro- 
grams with bullions of dollars being 
spent, but the pattern of results is 
still very spotty. One can point to 
limited success in terms of improving 
air and water quality^ ia terms df fish 
coming babk in many streams. But in 
terms of tangible measures of envi- 
ronmental improvement, particularly 
in the pollution-fighting 'field, we've 
probably moved brfly 15% to 30% of 
the way toward our goal, On some 
issues, such as hazardous waste 
dumps and toxic chemicals, we are 
still pretty much caught at the level 
of spinning out words with very-little 
tangible action." , , 

At best, then, the record of achievement is lim- 
ited and. spotty. J n few cases have statutory 
goals, or the earnest hopes of initiaMejgislative 
proponent^been fully realized. 

At tffPsame time, the precise magnitude of • 
failure or achievement is difficult to determine. 
The results of mfany programs are hard to 
measure Furthermore, assessments depend in 
large part onthe standard against which specif- 
ic programs are judged. It is pbsible to find 
some evidence -of progress in selected areas, 
for example, EPA data suggest that emissions 
of most major air pollutants have declined over 
the past decade. n The number of handicapped 
children provided an appropriate public edu- 
cation by focal schools rose from 3.4 in 1977 to 
3.8 million in 1979 after the passage of PL 
94-142. 24 About 440,000 advertising signs were 
removed from alongside the nation's highways 
sjnce the, passage of the Highway Beautific$- 
tK)n Act in 1965. 2S On the other hand> ip nearly 
every .field, adH|vements have been inconsist- < 
ent. Available data show np similar evidence of 
progress toward national water quality goals/ 6 
By Department of Education estimates, over 2 
million .additional handicapped children have 
yet to be identified and served by -school, dii* 
tricts. 27 Another 220, OOi) billboards remain to 
be removed, a job which the General Account- 
ing Office estimates may require an additional 
21 years. 2 * * * 

These mixed appraisals are nicely Illustrated 
by a recent study oithe effects of Title IX of 
the Education Amendments, of, 1972— a 



crosscutting requirement that prohibits sex 
discrimination in schools receiving federal fi- 
nancial aid — prepared by the National Advisory 
Counctf on Women's Educational Programs. 
According to the Council** generally positive 
report, " , ^ ' , 

The past nine years have seep much 
progress toward thg goal of Title IX, 
far more than is generally recog- 
nized. But many problems still re- 
main* The position of women and 
girls in education today resembles* 

rlhe glass which is half full and half 
empty, I depending on one's 
outloolj^r 

As evidence of progress, the report notes that 
admission patterns have -changed in colleges 
and professional schools, with* women now 

" constituting a majority of undergraduates. Fi- 
nancial aid, counseling, and other siudertt 
services have become more equitable, and 
both educational programs xind extracurricular 
activities Ijave been opened to student? of 
both sexes. Athletics" 1 have been the area with, 
the most visible and dramatic changes. At the 

* same time, employment of women in high- 
level education positions has improved only 

"slightly, despite fnany complaints of discrimi- 
nation. Women, schoof administrators remain, 
scarce, and women college instructors Ug be* 
hind their male counterparts in number, salary 
and tenure, 30 y 

Such findings are quite typical. Hence, the 
view that "nothing works" seerris as one-sided 
as the contrary claim that "all is well." How- 
ever, the clearest lesson emerging from more 
than a decade's experience with implementing 
new intergovernmental regulatory programs 
confirms the conclusion of earlier, studies: a 
lot can go wrong. -Translating intentions into 
results is extremely difficult, time-consuming, 
and uncertain of success. The balance of thisV 
chapter draws upon the case study literature, \ 
evaluation reports, and program audits to iden- 1 
tify and illustrate some of the most commbn 
problems*and obstacles. # 

4 

WRITING RULES: EASIER SAID 
THAN DONE 

The rulemaking process — that is, the set of 

*> ■' 

i 
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formal procedures through which a statute 
adopted by the Congress and signed by the 
President is translated into a sefof specific re- ' 
quirements"carried oljt and enforced by execu- 
tive branch agencies — is much less wkleiy un- 
derstood than the more dramatic and more 
public legislative process/ 11 Yet, it'Vnay be near- 
ly as important. The laws adopted by Congress 
are not self-executing and often are written in 
broad terms. Administrative agencies, charged 
with interpreting and. executing theVwUI of 
Congress, must resolve any vagaries and 
ambiguities in deyeloping^pecific procedures" 
for program implementation Depending upon 
the area in question, rulemaking may require a 
high degre^of technical expertise as well ks 
sound legal judgment. And, because the affect- 
ed interests often attempt tojnfluence eu> 
comes, it" is deeply embedded in politics. The 
following discussion highlights these issues. 

A Lesson in Complexity 

The basic procedures governing; the Rule- 
making process were laid down by the Con- 1 
'gress in the Administrative Procedure Act 
(A PA),- adopted in 1946 in the wake of the burst 
of New Deal regulatory initiatives. Among 
other things, the APA was intended to assure 
an ample degree of openness ^nd public par- 
ticipation in agency deliberations. It specifies, 
for example, that fecteral agencies must pub- 
lish proposed regulatk)ns (in the Federal } " Regis- 
ter) and rnviteyrtte rested parties to comment 
upon them. In many instances, opportuntties 
to submit written comments are supplemented 
by. formal hearings. Recent Presidents also 
have- embellished the APA's rulemaking proce- 
dure with further requirements specified by 
executive order. As Chaptered indicates, these 
additions have often required agencies to con- 
sider a variety of alternative regulatory ap- 
proaches, subjecting each to economic "cost- 
benefit" analysis. Only after completion of , 
'these, steps may a final rule be adopted and 
published (in the Code of Federal Regula- 
tions)*. ■ < * 

The publicatipn of a final rule does not nec-< 
essarily conclude the rulemaking process. 
Agency interpretations of statutory language 
may be subject to judicial review and have, 
with increasing frequency, been challenged in 
court. Agencies also are free to propose modi- 
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fications of our supplements to existing rules, 
and of course usually must do so when statuto- 
ry language is amended by the Congress. , 

The tasks involved in rulemaking are often 
substantial and the time taken to complete 
them is generally, /treasured jji years, not 
months. ConsidiWtor example, Section 504 of 
the Rehabilitation Act, adopted by Congress in 
1973 to prohibrf discrimination against the 
handicapped in federally assisted programs. 
Interpreting this 45-word- statutory provision 
required determining who could bp consid- 
ered "handicapped" within the meaning of the 
law—one controversial question involved the 
coverage of alcohoJics and drug addicts — and 
the detailed specification kf what actions. (or 
inactpps) constitute unlawful forms of" dis- 
crimination. HEW regulations implementing 
Section 5!04 were not issued until 1977, and 
consumed some 4,(Fpages^bf the Code of Fed- 
era/ Regulations. Moreover, .although the HEW 
rules provided some general guidance, similar 
determinations had to be made separately by 
each federal department and agency for those 
assistance programs falling within its jurisdic- 
tion The rules prepared by the Department of 
Transportation, to cite one example, were 
same 34 pages in length. 

Just how difficult and time consuming this 
process can be. is suggested by a newspaper ac- 
count of the effort to adopt Section 504 rules 
for the Treasury Department's general fevenue 
sharing program. The, responsible official, as- 
signed in 1978 to interpret the 1973 la\v, devot- 
ed three years to the task. Over this period, 
the official had to: 

□ Write the rules in accordance with the 
gavemmentwide guidelines issued by what 

. was then the Department of Health, Educa- 
tion and Welfare, 

□ publish proposed rules in the Federal 
Register, 

u send them to HEW for review, 

□ wait eight months for HEW approval, 

u review President Carter's Executive Order 
12044 to see if her^office should do a cost- 
' benefit analysis of her handicapped dis- 
crimination rules, 

o consult OMB for an opinion on that 
question, 



o submit the draft rates to the, Equal Employ- 
ment Opportunity*Commission for review, . 

□ consider the comments of those who re* 
t sponded to the Federal Register entry, 

□ revise the draft of the rules, 

p publish the proposed rules in the Federal 
Register again, 

a submit the rules to«he EEOC again, 

n wait a month for approval, 

ja comply with an OMB directive to write an 
analysis explaining why no regulatory anal- 
ysis was necessary under Carter's execu- 
tive order, and make this analysis part of 
the preamble to the rules, 

a submit the rules to' the Department of 
Health an Human Services (HEW's succ^s- 
stf r) foxuapprovai again, 

' u pray that HHS approved them before a 
peeing executive order was issued that 
* would transfer this approval power from 
HHS to the Justice Department, ^ 

a wait -four months, and 

o win approval a week before Justice took 
* * over authority to coordinate these rules, 33 

Nor did the saga end here. The adthor's ef- 
forts, scheduled to take effect on February 4, 
19£1, were delayed once again, this time by the 
freeze on "midnight regulations" that Presi- 
dent Reagan imposed shortly after taking of- 
fice. Although this freeze was to last 60 days 
(and did, for many of the affected rules), im- 
plementation of the Section 504 requirements 
was deferred again on March 30th; and again 
on June 1st, and again on June 16th— the latter 

>ime for an indefinite period. Following threat- 
erled court action by the Paralyzed Veterans of 

k America, certain parts of the regulations were 
m put into effect on an interim basis on August 
14th. 31 The suspense was still not over, for ear- 
ly in 1982 the Department of Justice initiated a 
governmentwide review of Section 504 require- 
ments-' 4 Ultimately, however, no further alter- 
ations were made. 

Regulatory Delay: A Common Problem 

The 504 case, in which the rulemaking proc- 
ess extended over a period of some nine years, 
is by no means unusual. According to a study 
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prepared by the LLS" Senate's Committee on 
Governmental Affairs, 

"Most federal regulatory proceed 2 
ings are characterized by seemingly 
interminable delays. It is widely 
thought that the regulatory process 
takes far too long to accomplish too 
little; that it is plagued by lethargy 
and inefficiency; and that it, steers a 
rudderless course unassisted by pjan 
or priority. 

Delay heightens frustration, 
. impedes initiative,, and postpones ac- 
tion on pressing problems. By . 
sapping the agency's limited re- 
sources, it makes it impossible for 
the agency to accomplish what it oth- 
erwise could. 

Undue'deiay is very costly for gov- * 
•ernment, consumers, and industry 

alike- 
It is ;at once a, symptom and a cause 

of public frustration with federal 

regulation. 35 

Although the Senate committee study fo- 
cused principally on the rulemaking proce- f 
dures of sych "old style" regulatory commis- 
sions as the CAB, FCC, and ICC, other 
evidence suggests that its conclusions apply 
with equal force to the regulatory agencies in- 
volved with intergovernmental programs. A , 
comprehensive Office of Management and 
Budget study qOhe management of federal 
crosseutting requirements found that 

there is often considerable delay' be- 
tween the time a requirement be- 
comes law and the time when official 
guidance on the requirement is is- 
sued to the agencies by the ap- 
pointed lead/body. 1n the case of 
many of the requirements, this delay , ' 

is equal to if not greater than the 
time lag within the assistance agency 
in taking action on the' require-^ 

ment It took five years for the " 

EPA to issue*guidelines (April 16, 
1975) implementing Section 508 of 
the Federai Water Pollution Control 
Act of 1970. Revision of the Advisory 
Council on Historic Preservatons' 

t 

109 



117 



1974 guidelines began in 1977 and 
was not competed until january i 4 
1979.* ^ 

Similar observations have been made about a 
considerable variety of other intergovern- 
mental regulatory programs and program 
types, including rules on health planning, 37 en- 
dangered species/* handicapped education, 
sex discrimination, 40 hazardous waste dispos- 
al, 41 occupational health and safety, 42 and strip- 
mining control, 43 

^ Agency Mismanagement 

A variety of factors — internal as well as exter- 
nal, substantive as well as procedural—seem 
to slow down the workings of the regulatory 
machinery. Bureaucrats, legislators/ judges; or-^ 
ganized political interests, and the public all-, 
share responsibility for/ regulatory delay* and 
uncertainties. The best that can be said, oh the 
basis of available evidence, is that there is 
enough blame to go around. «The following' 
discussion simply notes some of the factors 
that have been identified in various studies. 

Given the central role played by the execu- 
tive branch in rulemaking procedures, it is not . 
surprising that federal bureaucrats are a'princi- 
ple target of criticism. The Senate committee 
study of regulatory delay stressed a series of 
factors pertaining to poor agency practices, in- 
cluding too much emflhasfs on "trial-type" 
procedures, inadequate planning and leader- 
ship by top management, too little effort in set- _ 
ting and enforcing deadlines, extra and unnec- 
essary layers* of review, and a failure to make 
sufficient use of incentives- and sanctions to 
encourage particpants to speed up 
proceedings/ 4 t , 

In fcome instants, various administrative 
shortcomings do, appear to have contributed to 
delays in issuing' intergovernmental regula- 
tions. Fishel and Pottker, who conducted a de- 
tailed study of Title IX se* discrimination re- 
quirements, argue that 

The two years it took to develop the 
proposed regulation was inexcusably 
long. An internal DHEVV manage- 
ment system that provided inade- 
quate oversight over OCR, combined ~ 
with poor administration and the 



lack of strong leadership in OCR it- 
* self contributed to the slow speed at , 
. which the regulation wa^deveioped. 
Considering the chaotic state of QCR 
during most of this time period, it. is ^ 
t not suprising fhat it took such a long ^ 
time to issue the proposed regula- 
tion; it is a wonderthat a regulation - 
got developed at atf 4b 

"* l * 

Other evaluators concur that th,e Office of 
Civil Rights was ;'e*4remefy ill-managed 
throughout the 1970s." 46 But OCR is not the 
only agency whose pe'rformance.bas some- 
times been found wanting. The Environmental 
Protection Agency, according to a General Ac- 
counting Office assessment, was unorganized 
and understaffed durirf^ the~crucial early 
stages of implementing the Toxic .Substances 
Control Act. EPA took more than two years to 
develop an appropriate organizational struc- 
ture for the program;, engaged in a time- 
consuming search for an assistant administra- 
tor to head it;"had difficulties filling otfrer key 
management and staff positions; and did not 
develop a clear strategic plan to guide its ac- 
tions. 47 As a result, CAO charged, neither the 
public nor the environment were much better 
protected four years after t\]e passage of what 
President Ford had terfried "one of the most 
important pieces of environmental legislation 
that has been enacted by the Congress.'' 45 

This'kind of administrative criticism is con- 
sistent with a long line of argument that the 
probleVn with regulation is the regulators 
themselves — and that the solution lies in 
upgrading the quality of appointees. 49 At the 
same time, many other observers believe that 
mismanagement \s not the'sole or even princi- 
pal cause of regulafbry delays and inefficien- 
cies.* 0 They argue that federal regulators are as 
capable, energetic, and- honest as the people 
employed in other lines of endeavor. Rather, a 
variety of structural and political factors affect 
how well regulators perform. These include 
the nature of the task imposed upon them, the 
incentives to whrch they respond, and the 
kinds of external pressures to which they are 
subjected. From this perspective, then, many 
of the problems of regulation seem to be ge- 
neric in nature. They are inherent in the proc- 
ess itself. 



110 



ERLC 



a 8 ^ 



Administrative Complexity 

James Q. Wilson is one analyst who believes* 
that bureaucrats are loo often made the scape- 
goats for regulatory delays and shortcomings. 
*A principat conclusion of his study, 77>e Pali- 
tics of ReguIa{fon, is that 

Much of what appears to be the re- 
sult of .bureaucratic ineptitude/agen- 
cy imperialism, or«po1itical meddling 
is, the result of the sheer magnitude 
• of many regulatory tasKs. Improving 
the quality of our air and water, mak- 
ing the workplace teafer, guaran- 
teeing that only efficacious drugs are 
used, regulating the price of natural 
gas, assuring that educational pro- 
grfims s ha*£F no discriminatory 
effects— -i -alj J.hese and many-other 
laudatory "goafs impose simply, stag- 
gering workloads- on the ^sponsible* 
agencies. 551 

In some cases, the rapidly expanding duties 
And shifting national priorities of recent years 
would have taxed any organization. Both the 
Office qf Civil Rights and the Environmental 
Protection Agency, whose administrative short- 
comings were /noted aboye, have been bur-"**" 
deneti ^ith an ever-expanding array of new 
regulatory statutes to be interpreted, imple- - 
merited, &nd enforced , , 

* Congress has Continued to heap ad- 
ditional tasks on the EPA with. each 
new law, often giving it new jobs be- * 
fore it could get a handle on old 
ones, . . . More than ever these days,* 
the E£A is struggling to do its job. 
While the agency's list of .unfinished 
business grows, it is torn apart by 
. politics, economic constraints, and 
legal challenges. Many wonder 
whether {he agpncy can meet its re- - 
sponsibilities for enforcing the na- 
tion's major environmental laws. 5il 
* 

Similarly, during the ear^"T970s, OCR had ma- 
jor new programs assigned to it at the rate of 
almost on|j per year. Given the mounting 
workload and slow&r pace of personnel 
growth, the agency's performance may. be bet- 
ter than should have been expected. 53 



In other agencies, too, a lack of adequate 
Staff resources contributed to delays and short- 
comings. The Fish and Wildlife Service (FWS) 
.of the Department of Interior has been much 
, criticized for jfs slow progress in implementing 
the Endangered Species Act and especially irt 
designating species requiring protection under 
it's provisions, Ifi self-defense, the program's 
^manager stressed that 'he had only 6~# profes- 
sionals for assignment to this crucial task. 54 - 
Optimum performance might have' required a, 
staff three to four times larger. 55 

Still, the size of the regulatory workload is 
not the sole source of delay and^cpn fusion. 
Some tasks are difficult and time^con|toing by 
. their very nature< Much of the new sl^l regu* 
lation, and particularly those programs that call 
for 'seating standards, require, specialized 
knowledge at or beyond the limits of contem- 
porary scientffic research. According to 
Stephen Breyer, gathering the information 
needed to write a sensible standard — and one, 
which can withstand close technical, legal, and 7 
political scrutiny~V& the central problem of 
the standard-setting process $nd the most 
pressing task facing many regulajtory 
agencies. 56 . 
* One example of the kinds of technical fac- 
tors that can sloW the development of federal 
regulations is provided by experience wi|h oc- 
cupational safety ' and health (OSHA) legisla- 
tion. By and large, the officials of the Occupa- 
, tional ^Safety and Health Administration, 
established by law in 1970, were strongly 
committed to the agency's goals and the suc- 
cess of their new program. Indeed, if anything, 
0§HA may have suffered more from excessive 
zeal than disinterest- during its early years. 57 
This commitment was reflected in the agency's 
promulgation of some 300 pages of "consen- 
sus" safety and health standards in the first 
months of the agency's operation, well in ad- 
vance of the two-year statutory deadline. 58 
Since then, the rate of issuance for new stand- 
ards has been glacial. By the end of the 1970s, 
the agency had issued fewer than ten final 
health standards and an equally small number 
of safety standards. At this rate, it appeared 
that OSHA might take over a century to devel- 
op standards for substances already known to 
be toxic. 5 * ■ • 

To a considerable degree, this slow pace of 
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action results from the technical compjexity of 
the tasks involved. Much contemporary health, 
safety, and environmental legislation requires 
administrators to set standards on .the £>asis of 
scientific judgments about risk. The OSHA Act, 
for example, specifies that 

N The Secretary, in promulgating 
standards, dealing with toxic materi- 
als or harmful physical agents under 
this subsection, shall set the stand-* 
ard which most adequately assures, 
to the extent feasible,, on the basis of 
the best available evidence, that rq* 
employee wHI suffer material impair-, 
ment of health 6r functional capacity 
even Jf such employee has regular 
exposure to the hazard dealt with by 
' k such standard for the period of his 
working life/ 0 

Statutes regulating such diverse areas as air 
quality, drinking water, automobile safety, and 
food and drugs impose similar responsibilities. 
Although the task appears straightfor- 
ward — and the goal certainly laudatory — prob- 
lems arise because a review of scientific evi- 
dence usuaWy does not provide clear, 
definitive answers to the questions of risks, 
benefits, ot costs that regulators must ad- 
dress. 61 Instead, the information available is 
usually partial and sometimes contradictory. 
OSHA's regylato/y delays are largely produced 
by the combination of an administrative proce- 
dure for standard-setting which has been de- 
scribed as "Byzantine" and "tortuous" 62 and 
the lack,of relevant technical and scientific in- 
formation. Steven Kelman observes that 

The quality of knowledge available 
on risks and costs in the area of oc- 
cupational safety and health is 
surprisingly — indeed, shocking- 
ly — poor. Estimates of the costs of 
achieving various levels of protection 
have varied widely in every OSHA 
rulemaking proceeding. . . .The same 
problem exists for the scientific 
evidence. 6J 

Similarly, Frank j. Thompson has commented 
that OSHA's task of 

isolating the most serjous threats was 
... far from simple. Good data on oc- * 

112 




cupational diseases were in short 
supply. Sometimes a job-related dis- 
ease simply proved difficult to identi- 
fy. Byssinosis or brown lung, for in- 
( stance, resembled other diseases- 
and posed complex problems of di- 
agnosis. Then, Joo, linking a given 
disease to a workplace hazard (as op- 
posed x6m personal habit such as 
smokingf presented difficulties. The 
long^ gestation period for some can- 
cers further compounded the com- 
plexity of the issues. The incidence 
of varjous types of occupational dis- 
ease was, then, difficult to guag£. 
One tTongressmas went so far .as to \ 
conclude th<& the data available on 
the matter were "not worth a ■ < 
damn/' 64 

In the search for information /regulators Of- 
ten turn fo a- variety of sources of expertise and 
* information. Yet none of the available alterna- 
tives— in-house staff, industry, 'independent 
experts, or consumer groups — cant>e counted 
on to possess, or to be willing to provide, ade- 
quate or accurate analyses. 6S Although it is not 
required to do so by law, OSHA frequently ap- 
points advisory committees composed of rep- 
resentatives of labor, management, and the' 
general public. However, committee delibera- 
tions often have been wracked by major dis- 
putes and have done little to speed the devel- 
opment * and acceptance of proposed 
standards. As Nichols and Zeckhauser observe, 

Even under the best of circum- 
stances, the process is very time- 
consuming, particularly with major 
health standards, and there are o^%en 
man^ delays, including court ./chal- * 
lenges by the affected industries. For 
example, in 1971 an industry associa- 
tion asked OSHA to develop a coke- 
oven-ernissions standard. (The Na- 
tional Institute for Occupational 
Safety and Health] transmitted its 
recommendations in early 1973, the 
advisory committee completed its re- 
port in the spring of 1974, and the 
proposed standard was published in 
the summer of 1975. The final Stand- 
ard was not promulgated until Octo- 
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fter 1976, five years after the standard 
was initially requested and almost 
four yea^rs after N I OSH- presented its ^ 
recommendations. 66 \ 

Other examples of similar problems abound, 
EPA's efforts at devising regulations to protect 
the ..public from hazardous wastes also- have 
foundered because of problems ot analysis and 
definition. 67 Ideally, the regulations should 
protect human health' afid the natural ^r\yironr 
ment while imposing minimum economic 
hardship on industry, However, the long-term 
consequences of exposure to many chemicals 
are npt yet well understood. Environmental' 
contamination has only recently been recog- 
nized as a problem— but some compounds 
tnay take 15 to 20 years to protJGce adverse ef- 
fects on health. Thus, regulatbrs have beep 
faced with the duty of imposing emission con- 
trols injhe absence of adequate scientific data. 
That they have had difficulty in doing so is sug- 
gested by the fact that it took the EPA some 
four years to published any rulings, primpriy 
because of its problems in defining the legal 
and technical terms on which the rulings are 
base'd. 

Much the same can be Said of attempts to set 
regulatory standards in such diverse aras #s air 
pollution control. and the protection of endan- 
gered species. Many studies have found some 
positive association between pollution levels 
and the incidence of various .illnesses, and do 
suggest that the levels of pollution found in 
many cities are harmful. At the same time, ac- 
cording to Charles T. Stewart, Jr., "Our knowl- 
edge of air pollution and its effects is inade- 
quate for the pojicies tfiat are being formulated 
and implemented/' 65 Measures of air poNution . 
levels lack precision, and too little is known 
about the extent to which various levels of dif- 
ferent pollutants — along with dozens of other 
intervening factors — prodOce specific diseases 
in different individuals and population groups. 
Similar technical uncertainties have hampered 
the protection of rare animals and plants. 69 
There are problems in classifying animals into 
speciies a^d subspecies, and even more diffi- 
culties in determining population siifc and sta- 
tus. With limited data, future population 
trends must be based upoVi often conflicting 
"expert judgments/ 7 rather than precise mod- 
els. As a result, new listings have often ap- 



peared qigjte sporadic, and their validity has of- 
, terr been challenged, 70 

r 

Statutory Ambiguity 

Legislative imprecision is a third important 
factor that can slow, or complicate the rule- 
making prbcess. Althowgh.sGme kinds of regu- 
. Tatory tasks are, by their nature, quite de- 
manding, this "complexity is compounded 
when the mandate to be carried out is unclear 
or controversial or when possible methods for 
doing so are uncertain/\as Laurence E. Lynn, 
Jr., has observed. 71 Indeed, many analysts^ 

share the conviction of Richard J, Ttijbin that " 

■ ■ * ■ * 

perhaps the most important aspect of 
any implementation process is the 
.meaning asssigned to policy goaJs. 
Without a precise understanding of 
• what constitutes fair housing, equal jk 
opportunity, or environmental quali- 
ty, legislative mandates and presi- 
dential proclamations calling for ac- 
ceptable levels of these values are 
meaningless. 72 • 

The lack of such clarity was one of th£ princi- 
pal reasons for the five-year delay and intense 
controversy mvolved in devising regulations 
for Section 504, which bars discimination 
against the handicapped. In Contrast with other 
nondiscrimination legislation, the ' one- 
sentence provision adopted in 1973 failed to in- 
dicate whether regulations would be needed 
to implement the law and, if so, which agency 
was tONbe responsible for preparing and - 
enforcing them. 73 Moreover^ t*he provision 
lacked any\fegislative history to assist in its 
intepretation. As. a Congressional staffer ob- 
served subsequently, 

Section 504 did not one day of Con- 
gressional hearings, not one word 
was mentioned in the Senate com- 
mittee report, not one word was 
spoken about it on the floor when 
the original' bill passed, and there 
* was no explanation in the Statement 
of Managers following the House- 
Senate conference/ 4 

. Lacking. any clear guidance, the bureaucracy 
took its time in responding. 7S The following 
year, Congress did provide (in a Senate report) 
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an ex post facto legislative history indicating 
Section 504 was to be regarded as a civil rights 
law, vigorously enj^rced by •regulation. But 
progress was slowed by HEW's lack of familiar- 
ity with' what practices mfight constitute dis- 
crimination against the handicapped and ,what 
remedies were appropriate. 

After two more years, -in May 1976^ the de<- 
partment proposed rules no guide the', recipi- 
ents of its grant funds, and a group of bandit 
capped persons— dissatisfied with the pace of 
events—obtained a court order commanding 
theVSecretary Q^vid Mathews to sign them/ 
But Mathews demurred, saying. that he wanted 
to bp sure that the regulations foMowed Con- 
gressional intent/ 76 Accqrding to the accountof 
his, successor, Joseph AV CalifanoTTr., Mathews 
♦consfdered Section 504 to Tiave been "one of 
the most irresponsible and thoughtless" acts 
o{ Congress and was dismayed by the pro- 
posed rtfles that called for'elabprate structural 
changes in schools, hospitals, nursing homes, 
and other facilities, at a cost in the billions flf 
dollars. He refused to sign them and, on his 
rtext to the last^day in office, sent the 185-page, 
text to Congress. "You passed the law witft 
'not one day' oi hearirig^or debate and no 
guidance for implementation/' be said in ef- 
fect. "Her/ is our interpretation. Is it 
correct?" 77 

The impassY was left to be resolved by the 
incoming Car\er Administration. Secretary 
Califano began aU:orfiprehensive review of 504, 
intending to restrfeK&Jre the rules to afm for 
program accessibility rather than structural 
changes, thus reducing excessive costs. But he 
was pressured by handicapped groups who, 
wearing "Sign 504" buttons,, staged protests in 
front of his home/in H^W regional offices, and 
at departmental headquarters. Final regula- 
tions were issued bn rtpril:28, 1977, just in time 
, to avoid another round of demonstrations. 78 

¥ The case of Sectiop 504 is a dramatic illustra- 
tion of |he kinds of/ confusion and delays that 
may result from statutory imprecision. Unfor- 
tunately, this case/is by no means unique. In- 
deed, the implerrrfentation of most major non- 
discrimination ^tatutes has suffered from 
limited consideration during the legislative 
s4age. Even Tit|4 VI of the 1964 'Civil Rights 
Act — the gfancraaddy of ail nondiscrimination 



provisions 



emerged from Congress vyithout a 
- definite legislative history to" serve as 
an explicit, directive for administra- * ^ 
j * tion. It proceeded to the' White 
House, where, despite the creation 
of a Presidential Council on Equal ^ 
Opporturfity, a vague aura continued * 
to surround the requirements. implic- 
it m the title. The politics of the 
coalition and /the nature of thtf issue 
created^a §ituation;in which none of 
the powerful elements within , the 
legislative coalition . . . ha(3 a clear 
picture of the path that would be re- 
quired fox federal officials to pjx>- * 
ceed from the status quato^he goal 
fcnuntiated in title' VI 7 * 

Congressional debate concerning Title' IX's ban 
. on sex discrimination, afcapted in 1972, 

rarely descended *frorf> broad gener- 
alizations and pious invocations of 
the need to assure (air treatment tp 
women. There was no serious effort 
to review enforcement experience 
- with Title VI for clues as to the prob- . 
lems that might emerge from a simi- 
lar ban on sex discrimination. Nor, 
on the other hand, was there any se- 
rious effort to ""consider whether sex * 
discrimination might raise rather dif- 
ferent problems or issues than race 
discrimination or the extent to'which . 
separate facilities for men and wom- 
en should be treated in the same way 
as racial segregation under Title VI. 
Congress, in short, simply handed 
over to" HEW an extremely broad 
mandate in a very sensitive area, with 
a legislative history affording virtual- 
ly po more guidance to HEW officials 
than the ambiguous terms of the* 
statute itself- 80 

Similarly, in enacting the Age Discrimination 
Act of 1975% the Congress 

performed few of the Conventional 
policymaking functions" for which it 
is thought to be admirably designed: 
It failed to specify the problem; it 
gathered little information; it failed 
to articulate and weigh competing 
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values or reduce them to Operational 
terms; it considered 'hioVattfe^lSWt-iyes; 
and it dec! in. cd to tifl e , b a r d 
choices. 81 -,' -:*•;; v'V";-^' r ' '"'V' 

A V 



On' signing 4he act into law; Pr^ideni: Bprd 
protested that "the delineation /M-Whai^'^n^ci 
tutes unreasonable age d)scffiT|>ination ^f&^spv 
imprecise that it gives Tittle guidance in the de-; 
velopment of reguf^ions ''tjtj^'^.r<^ijt>jt -sufift^cii*-;- 
crimination/'* 2 The ' ^MamB df rules by HEW 
was delayed four because most of the 

difficult analysis followed, rather than 
preceeded, enactment Eveh then, HEW 
guidelines left many crucial issues unresolved 
And seemed' likely to spark many judicial 
/challenges, ai v . " 

.legislative 'ambiguity is by no means ^n 
elusive trait of civil rights laws. The case histo- 
ry for the Nhthonal Environmental Policy Act, to 
cite a promifT&nt example from another field, is 
qxilte comparable. Indeed, this statute has 
been characterize^ as "almost constitutional" 
in its breadth and lack of specificity. 04 Further- 
more, even statutes that* otherwise provide 
£iear (or even overly. explicit) instructions to 
their administrators sometimes have left cru- 
cial concepts or conditions undefined. Thus, 
the Clean Air Act has been said to be "too de- 
tailed in some sections and too vague in 
others." 85 In the. view of Lester Lav^ and Gil- 
bert Omenn, Congress should clarify the pur- 
poses of the standards for community air quali- 
ty and provide general guidance on what 
constitutes an adverse health affect, how mar- 
gins of safety should be determined, how pri^ 
orities are to be set, and how, monitoring 
should link community air quality with emis- 
sions control requirements. At the same time, 
they be fi eve Congress should not continue to 
set detailed standards and deadlines; , theses 
tasks should be delegated. 86 

Similar flaws have been identified in national 
health planning legislation, According to Frank 
J. Thompson, "The roughly 30 pages that com- 
prise the heart of the planning law . . . vacillate 
between precision and ambiguity." 87 As is true 
for the Clean Air Act f Congress <J£voted -more 
attention to questions of means than to the 
careful consideration of the ends to be served. 
He notes: 

Congress chose not to specify the 
precise objectives that planning 



agencies were to pursue under the 
faW Instead, it essentially tossed the 
issue, into the lap^ of local Health* 
Systems Agencies (HSAs), state gov- - 
v r 1 efrtments, and the federal bureauc- 
\ Yaty. . . . The goals mentioned in the; 

>v$ VJaw merely comprised a kind o.f * 

' ".v^.vindry list of things that govern- • 
f'.:'. r. me nt ought, to promote in the health 
V''/ ■ arena. . . . This awesome list of goals 
V left gaping uncertainties concerning 

the missiort of the program. Not only 
were these objectives bereft of pre- 
*■ £ise definition and specific numerical 
targets and timetables, but no clear 
priorities were" established among 
them.... Within certain general 
bounds, then, .Congress left the mis- 
sion 6f the program up for grabs. 85 

. Even programs that otherwise provide clear 
and precise guidance may be vague in certain 
specific areas. For example, PL 94-142 and its 
legislative history are unclear about whether or 
not children receiving speeqb therapy for mi- 
nor impairments should qualify for federal as- 
. sistance. Some sections of the lavy suggest that 
the program was to be concentrated on the 
needs of the severely handicapped. But the 
Department of Education has held that such 
students are eligible and, in practice, nearly 
one-third of the children participating receive 
only speech therapy. The General Accounting 
.Office has urged Congress to cl/rify* its 
intentions.* 9 

As the shfcer number of instances suggests, 
statutory vagueness seems to J>e Oft ore* than a 
random or happenstance occurrence. Rather, 
it reflects a basic conflict in the expectations 
and requirements- of national politicians and 
bureaucrats. 90 Regulators, if they are to be able 
to perform effectively/ need a certain degree of 
specificity and guidance. A clear legislative his- 
tory helps them to resolve hard cases and pro- 
vides .protection against political and legal 
challenges which can complicate and delay 
theif work. Legislators, on the other hand, may 
prefer the vague phrase to the clear one, or 
. the lofty statement of goals to the caretuf bal- 
ancing of priorities, because such FStTjguage 
promotes compromise. 

But, although compromise may be good pol- 
itics, it often produces bad law. As Lauferfce E. 
Lynn, jr. notes 
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When the Senate and the House/ 
or powerful factions within either 
chamber, disagree on goals or priori- 
ties, the solution is often, to accept 
both, conflicts notwithstanding, and^ 
to let the executive agencies cope*" 
With the confusion. The top officials 
must somehow untangle the knots 
and devise a program that is 
workable- 91 ' ' . 

As an illustration, Lynn points to the confusion 
over air quality, standards spawned v by 
ambiguities in the .Clean Air Act. Although the 
Senate had apparently intended to establish a 
policy of ''noncjtegradation"~that is, to pro- 
hibit any development: which would result in 
increased pollution levels— the House had not 
addressed the issue. Both positions were ex- 
pressed in different sections of the statute-" 
The result was a time-consuming, litigious 
rule-making process in which EPA, £>MB, and , 
industrial and environmental interests strug- 
gled to jdiscern the will of Congress. 91 Similar- 
ly, the Highway Beautifkatipn Act of 1965; in- 
tended to encourage the removal of billboards 
from along rrtajor roads, has been called "one 
of the worst-drafted pieces of legislation ever 
to emerge from Congress" by one legal ana- 
lyst.** According to Roger A. Cunningham, its 
major provisions were poorly drafted partly be- 
cause they were a product of an uneasy com- 
promise between legislators who wanted little, 
if any, control over advertising and those who 
wanted very stringent controls. Other prob- 
lems arose from inadequate consideration by/ 
the Congress and the use of unclear or ambig- 
uous language," As a result, many crucial pro- - 
visions of the statute were difficult to inter- 
pret, delaying initial implementation. 

Political Conflict 

As-a number of the foregoing account* sug- 
gest, another important characteristic of the 
program implementation process is that it is of- 
'ten engulfed by political conflict. Rulemaking 
is by no means & straightforward technical task 
of translating statutory language into a series 
of more detailed requirements to be applied n 
specific circumstances. Rather, it is frequently 
tfie occasion for intense disputes among con- 
tending interests. Political pressures and judg- 



r^lnts- affect even Hie standard-setting 
process— rwhich, in theory, is the province of 
experts and scientific analysis.** 

Although the legislative process is often de- 
scribed a* a technique for ''conflict resolu- 
tion/' the adoption of a statute seldom re- 
solves all major issues. Rather, it shifts the' 
field of combat to the national executive 
branch^ttealth planning legislation was adopt- 
ed in 1974 by large Congressional majorities 
despite the heated opposition of both medical 
interests and state and local officials, as Chap- 
ters notes; The battle continued unabated dur- 
ing the implementation phase, and federal offi- 
cials received thousands of letters opposing 
their initial guidelines- Progress was slowed as 
HEVy attempted to navigate its complicated po- 
litical environment. 97 Pt 94-142 is another case 
in point/ Most of the same groups that had 
been involved in the passage of the statute 
fought over the development of ^egutations^* 
In both of these cases, political disputes con- 
„ tinued after the adoption of a controversial 
Statute. However, it is not unusual for the po- 
litical controversies that erupt during the im- 
plementation stage to be mgre intense than 
those occasioned by the adoption of Ikgisla- 
tion, OSHA, for example, was adopted in 1970 
by lopsided votes: 3&4-S in the House and 83*3 
in the Senate," Over the next year, however, 
opositiqn had grown so intense that more than 
100 bills had been introduced to amencl or 
evtn repeal the law. Businessmen complained, 
among other things, that they were subjected 
to official "harassment" and "being treated 
like criminals/'** As noted above, Section 
504— which was adopted by Congress with so 
little controversy' or serious scrutiny — proved 
to be a real "hot potato" for HEW administra- 
tors; The initial, draft rules, published in 1976, 
produced more than 1300 written comments 
from the interested parties, reflecting a wide 
variety of views and criticisms. 100 Final regula- 
tions, which both Secretaries Mathews and 
Califano thought imposed 'excessive costs, 
were. put into effect only after a series of dem- 
onsVations by handicapped groups and ^tele- 
vised sit-in in the Secretary's own office. 101 
Similarly, the National)£nvironmentat Policy 
Act of. 1969, which has been described as "one 
of the most controversial environmental meas- 
ures of all time,.'' only 'became controversial af- 
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ter its adoption* 103 The provision attracted little 
attention frpm lobbying groups and most legis- 
lators at the thne of passage. 103 Later it became 
apparent that the newly created "environmen- 
tal impact statement" process was burdensome 
to administer and offered a pdtent new legal 
weapon for environmental activists. Endan- 
gered species legislation is a fourth 
case~in~point: 

While the passage of ESA was un- 
contraversial, the history of its im- 
plementation is one of conflict and 
drama — a play with performances by 
the President, the Supreme Court, 
the Attorney General, the Secretary 
of the Interior, the Secretary of Com- 
merce, and numerous Congressional 
representatives, bureaucrats, andjn-* 
terest groups. In 1977 and 1978, "the . 
national media repeatedly portrayed 
images of conflict between the ESA 
and various federal development 
projects; . , . By delaying or stopping : 
a number of ... projects, the ESA 
also came into conflict with the fed- 
eral pork barrel^ generating much 
political pressure. 104 * 

Although it is contrary to the "conventional 
wisdom/' the gfeat intensity d! the political 
pfocess surrounding rulemaking is by no 
.means incomprehensible. Often, it is only dur- 
ing the rulemakfrjjLStage that potential costs, 
probleips, and«Trade-offs are clearly^ recog- 
nized. Then, those whose interests may be 
harmed—or who have to pay the bills— mobi- 
lize for action. Members of Congress may be- 
come skeptical about their owjn handiwork.; In 
the case of Section 5D4 y a statutory ban on dis- 
crimination against the handicapped had 
strong appeal as a way to eliminate injustice 
and express s^npathy for the disabled.. But, 
five years later, this one^seritence provision 
had led the Department of Transportation to 
propose 51 pages of detailed rules regulating 
pedestrian overpasses-, sleeping-cars, waiting 
areas, rest rooms, telephones, and other as* 
pectS of transportation facilities. 105 The cost of 
providing wheelchair^ccess to bus and subway 
systems, the single most expensive require- 
ment, was estimated at between $3 to $6.8 bil- 
lion over a 30-year period, 10 * Even Rep. Charles 



A. Vanity the sponsor of the provision, com- 
mented that "We never had any concept that it 
would involve such tremendous costs." A col- 
league, Rep. Robert j W. Edgar, observed that 
;r When Congress passed this statute, it failed 
to consider that vague and innocent-sounding 
words in federrft law give rise to an endless va- 
riety of controversies," 107 

A variety of other case histories may be cited 
to illustrate this same point. Thus, 

When Congress passed Title IX in 
1972, it was voting for a general prin- 
ciple of equality; the specific impli- 
* cations of the law were understood 
by few members of Congress. . * , As 
a result, the real public debate, on 
the issues/involved in eliminating sex 
discrimination followed, rather than 
preceeded, the passage of the lawl 

It was only years later, after DHEW 
had dratted the regulation to imple- 
ment the law, that Congress finally 
came to understand what Title IX ac- 
tually meant in terms of changes, in r 
educational policies and practices. 
When the implications became 
"known, many members of the Cpft- 
gr.e.ss realized that t+iey disagreed 
with the impact of the law for which 
they had previously voted /'^V 

Similarly, s 

Before the 1970 and 19Z2 pollution 
control acts were passed, benefits 
appeared to be diffused among ^e 
public at large/ and costs seemed to^ 
be concentrated on specific indus- j 
tries and localities; howeverT* once 
thtese acts .were irrityemented bene- .S 
fits that seemed intangible and dis- 
tant had to be balanced against costs 
that appeared tangible and immedi- 
ate. The motorist's immediate desire 
to get to work and to use his auto- 

; mobile without restrictions had to be 
balanced against the long-term and 
intangible costs of an unhealthy en- 

, vironment. When benefits appeared * 
less tangible and more distant than 
fhtf costs, the public was not willing 
Ao make significant sacrifices for the 
sake of pollution control. 109 ^ * 
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In some instances, it appears that t,he rule- 
making process became embroiled in contro- 
versy because legislators*had been unwilling to 
make hard choices that might offend or dissat-* 
is$y some particular group of constituents. 
Vague wording or a poorly defined phrase may 
prevent those whose interests will be harmed 
from realizing what is at stake and thus* transfer 
disputes* from the legislative to the executive 
branch. This is, at least, the conclusion of one 
student of Congressional behavior. ^MorrisP, 
Fiorina contends that Congressmen try to win 
support by establishing new federal programs 
directed toward specific problems. At the same 
time, he says 

the legislation 'is drafted in very gen- 
eral terms, so some agency, existing 
or newly established, must translate 
a vague policy mandate into a func- 
tioning program, a process that ne- 
cessitates the promulgation of nu- 
merous rules and* regulations and, - 
incidentally, the tramping ; -of numer- 
ous toes. At the next stage, ag- 
grieved and/or hopeful constituents 
petition their Congressman to inter- 
vene in the complex (or at feast ob- 
scure) decision processes of the bu- 
reaucracy. The cycle closes when the 
Congressman lends a sympathetic 
ear, piously denounces the evils of 
bureaucracy, intervenes in the let- 
ter's decisions, and rie0s a grateful 
electorate to ev&^more impressive 
electoral showings. Congressmen 
take credit cpming and going. 110 

The judicial branch. also plays an important 
role in resolving post-enactment conflicts. In- 
terested parties unable to win their way during 
the rulemaking stage often turn to the courts 
for another try. Changing interpretations of re- 
quirements under the Administrative Proce- 
dure 'Act .have open&d the way for increasing 
judicial scrutiny of agency actions and, unlike 
traditional grant-in-aid requirements, many of 
the new forms of irttergovernmejital regulation 
have been the targets of major court battles. 
Typically, one set of litigants has claimed that 
federal agencies were /noving too slowly (or 
too weakly) in their intepretation or enforce- 
ment of a statute;fcnother group, often includ- 



118 



ing state and local government officials, has 
charged that regulations overreach permissible 
statutory or even Constitutional bounds. The 
prospect of court action adds to uncertainties 
and further slows the process of 
implementation: 

. . Judicial review is time consuming, 
•possibly taking years. Courts are ' \ 
crowded, delayls inevitable, and any 
serious confrontation may lead to an 
injunction postponing the effective 
date of the standard until the le^al is- 
sues are resolved. 111 

REGULATIONS TOO BROAD, 
\ TOO NARROW 

e foregoing section has highlighted one of 
Principal concerns about regulatory imple- 
itation. The process is too time consuming, 
toci-wone to delay and to deadlock. Statutes 
adopted by the Congress and signed into law 
by the Resident may take years until they are 
translated Into a set of specific, enforceable 
rules. Progress toward national goals is slowed 
while^i) management system is developed, 
technical issu^ are explored,.and ambiguities 
in statutory lan^u^ge are resolved. Often, the 
resulting polit^L^conflicts are as intense — or 
even more int^e— than those encountered 
during the legislai|& phase. 

A seeoncf, very vpd££pread criticism of feder- 
al /egulatiort is thf^i<^s too extensive in scope 
.and too specific irf^efail. By dnd large, the ma- 



jor aims of regulat 
ronment, eHminat 
nation, protectin 
dangers— enjoy 
there is an equally 
ulators, in Jhe pursu 
intruded into areas 
requirements are 




f ur1ng a healthy envi- 
gation or discrimi- 
9* from industrial 
read' support. Yet, 
^{Sifead feeling that reg- 
these objectives,- have 
ij^hich narrow^ specific 
necessary or even 



counterproductive, J(6 Herbert Kaufman," 
popular concem about^red tape" is'prerrlised 
on the belief that there are "too many 'con- 
straints" and, perhaps n^r^ importantly, "too 
many pointless constraints! ' >IW Similarly, econ- 
omist Lester C, Thurow suggests that two of 
the most fundamental propositions about reg- 
ulatory processes are that "there are matiy. 
areas which should have fewer regulations" 
and that "th^re are many silly government reg- 
ulations/' 113 Identification of fpc^sh 
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r,ules— issued, for example, by the Occupa- 
tional Safety and Health Administration— has, 
he suggests, almost reached tiie status of a na- 
tional parlor game. Often-ridiculed QSHA re- 
quirements include rules on-toi let-seat shapes,, 
standards for the. height at which fire* extin- 
guishers must be placed, and specificatioas re- 
garding the size of knotholes in the rungs of 
\ wooden ladders. In 1977, at President Carter's 
urging, the Labor Department began what 
turned out to be arv arduous process of 
revoking more than 1,000 of , its most 
"nitpicking" regulations. 114 ■ / 

Although administered in many cases by 
states, QSHA rules have their direct impact on 
the private, rather than the public^ sector. 
Comparable examples from the sphere of in- 
tergovernmental regulations were provided 
when HEW adopted rules that barred schools 
from having different dsess and appearance 
; codes for boys and girls. Vocal critics derided 
the idea .that requiring girls (but not boys) to 
wear brassieres, or boys (but not ^irls) to keep 
their beards, trimmed 1 , constituted a form of 
discrimination on the.basis.of sex meriting fed- 
eral scrutiny under civil rights laws. (Opposed 
by top officials during the Ford, Carter and 
Reagan Administrations, these regulations 
were finally revoked in July, 1982), 115 Similar 
reactions attended HEW's threat to cut off fed- 
eral funds to school districts which allowed 
such separate sex activities as a boys r choir and 
a father-daughter dance,, The halting of con-, 
section on the TVA-'s Tellico Dam to preserve 
the habitat of a three-inch fish, the snail darter, 
is often presented as another case of regula- 
tory excess. 

Naturally, such rules are of special concern 
to those businesses and governments that are 
expected to Comply with them. But there are 
also more fundamental issues at stake. Former 
HEW Secretary Joseph A. Califano; |r hplirvftfi ' 
that the department's civil rights enforcement 
effort was "urfderroined by the. pursuit of is.? 
sues that marty people regarded as frivolous, 
matters which tended to infuriate many com-/ 
munities and subject HEW to ridicule. " n * Dur- 
ing his tenure, he attempted (successfully) to 
prevent the Office of Civil* Rights from*, 
adopting Title IX rules reflating such specific 
sports as half-court basketball and (unsuccess- 
fully) to eliminate those barring school appear- 
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ance codes. These, he believed, "were a nui- 
sance that„cost us respect for more important^ 
se* discrimination issues. 117 " <' ' 

From a financial point of view, there is rea- 
son to believe that the benefits obtained from 
< some detailed or stringent regulatibns,cannot 
justify the costs they impose. To Eugene 
v Bardach and Robert A. Kagan, regulatory M un- 
• reasonableness" is: in large part a problem of 
economic inefficiency. Thus*, 

* * i* 
a regulatory requirement is unrea- ' 
sonable if compliance would not 
yield the intended benefits, as when 
installing .a government-mandated ' 
safety device would not really im- 
prove worker safety because of the 
operating conditions in a partcular 
factory. Further, a regulatory re- " 
quirement is unreasonable if compfi- 
ance would entail costs lhat clearly 
exceed the resulting social benefits. 
For example, mandatory installation 
of a "second-generation" water pol- 
lution treatment system might be*un- 
reasonable/^ven if it were to im- 

"- prove water quality incrementally ... * 
over the fevbl provided by existing 
equipment, if that improvement 
were to be achieved only at extraor- 
dinary expanse. Finally, unreasona- 
bleness means cost-ineffectiveness; 
for exarnpfe, regulations requiring 
the retrofitting of buses and subw&ys 
to accommodate vyheqlchalr-bound 
citizens would be unreasonable if a 
special door : to-door jitney or taxi 

\ service could be provided at a frac- 
tion of the cost. 114 * 

Finally, because rulemaking takes time and 
energy, the spinning out of excessively de- 
manding standards can result in delays, thus 
slowing down implementation. For this reason, 
policy analyst John Mendeloff contends that 
environmental health and safety regulation "is 
characterized not ohly by too much control but 
also by too little, and that the former problem 
is one reason for the latter." 119 He argues that 
one of the reasons major backlogs have devel- 
oped in such areas as toxic substances control 
is that'OSHA and EPA have opted for ih^ strict- 
est possible standard that can be upheld in 
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court. But the need to develop substantial evi- 
dence in support of suc;h standards*— which are 
almost certain to be challenged — has con- 
sumed tftne and staff resources; 1 *** Meanwhile, 
dozens of other potentially hazardous sub- 
stances remain unregulated. Environmentalists 
complain about these lapses, while businesses 
(and economists) object to 'the ovcrzealous* 

* rtess of standards costing millions of dollars to 
implement for each life sav§d, 121 A better, ap- 
proach, he Relieves/ would be to increase the 
pace of standard-setting while decreasing its- 
strictness, 1 ^ " .v ; , 

Similarly, Malcolm Cetz and benjamin Wal- 
ter suggest that EPA's efforts to regulate haz- 

* ardous waste streams under the Resource 
Conservation and Recovery Act are overly 
ambitious. Given limited funds and staff re- 
sources, they believe that the agency should 

* concentrate its attention on thpse specific sub- 
stances which present the greatest health haz* 
ards and which are controllable at modest 
costs. They argue that "EPA's efforts to put a 
thumb in every hole in the dike may actually 
make the- public less safe than it would be with 
no regulation at all." 1 " The number of wastes 

; defined as Jiazardous, coupled with the short- 
age of appropriate disposal sites* seems likely 
to raise disposal costs — and dramatically in- 
crease, the amount of illicit dumping, increas- 
ing, rathef ttyah reducing, environmental 
threats. 



^ Actors and Factors: BiHngual Education 

As with other problems of regulation, no 
single factor suffices to explain the growth of 
regulatory scope and detail. Rathpr, there are a 
number of potential influences, eaflh of which 
may be of varying importance In specific cases. 

Federal regulations concerning bilingual ed- 
ucation may be taken as a case study of this 
proqes^in action. Over a period of some 14 
years, each branch of the national government 
contributed to the development of rules, for- 
mally proposed by the, Department of Educa- 
tion in August 1980, that woulcfhave required 
local schools to teach millions of non-English 
sp'eaking children such subjects as science, 
Qiathematics^ and geography in th^ir native 
language, 144 A failure to do so could result in 
the withholding of federal education funds. 



William G. Colman has stressed the interaction 
among the legislative, judicial and executive 
branches in creating this expansive federal . 
mandate, noting that - 

recent* controversy over bilingual ed~ 
ijcation saw a generah expression of 
9 Congressional intent interpreted into 
* more specific form by the court, with • 
the still fairly general court language 
translated by the administering agen- - 
cy into a sweeping policy document 
going'far beyond what either the leg- 
islative or judicial branches had. 

envisioned, 125 

* «* * " 

Federal policy concerning bilingual educa*. 
tion rests upon two different tbut interrelated) 
statutory enactments. The first, Title VI of the 
OV/7 Rights Act of 1964, did not mention bilin- 
gual education, but did prohibit discrimination ■ 
according to national origin, as weJI as race 
and color, in any program receiving federal fi* 
nancial assistance. On this basis; the, Depart^ 
ment of Health, Education, and Welfare six 
years later issued a memorandum suggesting 
that school districts should take "affirmative 
steps" to aid students whose English language 
deficiencies hamper their educational prog- 
ress. The second foundation, known as the B/- 
lingual Education Act of 7963, provided grant 
funds for "new and innovative programs" in- 
tended to meet the "special educational 
needs" of children with limited English- 
speaking abilities, Both programs encouraged 
some form of action to assist these groups of 
students. However, neither specified what 
these actions should be, and neither said any- 
thing about teaching basic subjects in any lan- 
guage other than English. 1 '** 

A crucial change in the legal environment 
occurred with the Supreme Court's 1974 deci- 
sion in Lduv/ Nichols. The case involved a suit, 
brought by members of San Francisco's 
Chinese-speaking community with the did of. 
Legal Service attorneys, alleging that their chil- 
dren had a Constitutional right to special in- 
structional assistance. This contention was 
denied by both federal district and appeals 
courts. However, the Supreme Court held 
unanimously for the plaintiff^, basing its deci- 
sion not on the Constitution but rather on ^he 
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1970 HEW memorandum interpreting Title 
VI. •» 

Although the Lau decision did not indicate 
what specific remedies might be most appro- 
priate—and what the parents had- sought was 
additional instruction in English— Congress lat- 
ter in 1974 amended the Bilingual EdutaVdn Act 
to place federal financial support behind bilin- 
gual education as the preferred approach. 
These amendments also stressed that such in- 
struction was intended to help non-English 
speaking students identify with and maintain 
their cultural heritage/and provided a founda- 
tion for a great expansion in the number of 
language groups to be seved by the pro- 
gram.' 18 The fallowing year, HEW produced a 
report establishing bilingual instruction as the 
■favored strategy for remedying lay-type viola-, 
lions, and on that basts, negotiated compliance 
agreements with some 500 school districts 
charged with, or suspected of, discrimination 
on the basis of national origin.' 2 * Thus, both 
federal aid and federal mandates had shifted 
toward the same prescription. To attorney 
Stewart Baker, a former deputy general, coun- 
sel in the Department of Education, these "Lau 
remedy" guidelines were 

a breathtaking example of federal in- 
trusion into local affairs. 

they demand that school districts 
hire bilingual, experts to follow sfu- - 
dents'around, jotting down thtj lan- 
guage they speak at lunch, fn the 
classroom, in hallways and at home. 

They also insist, that bilingual and 
bicultural instruction be provided 
whenever 20 elig^bft students'with a " 
common ranguage~clmbe found any- 
where ih a schocVl '^district; fhat 
means a city like Chicago has to pro- 
vide instruction not merely in Span- 
ish," the nation's rfrost widely used 
language after English, but in 17. 
tongues ranging from Assyrian and 
Gujarti to Indie and . Serbo- 
Croatian.' ,0 

Although Congress later showed- increasing 
disenchantment with bilingual instruction — 
sparked in large part by tioubts about its 
efficacy — the concept and principle had be- 
come well-established. In August 1980,, the De- 



partment of Education proposed new Title VI 
rules which formalized and expanded its Lau 
guidelines. 

The proposed regulations brought howls of 
protest from many fn the education communi- 
ty, as well as some ethnic groups. Organiza- 
tions of state and local officials thaHenged fed- 
eral efforts to impose national requirements 
regarding how schools shall teach without an 
adequate legal or educational justification for 
doing so. The Supreme Court, they argued, 
had intended that the choice of remedies be 
. left to local school systems. 1J? They believed 
that the rules intruded on states' rights and 
were Constitutionally suspect on civil rights 
grounds as well. 132 Many education^ experts 
contended that the superiority of bilingual ed- 
ucation over other possible methods of in- 
struction, including special cTSsses in English 
as a second language, had not been demon- 
strated. This w^s later confirmed by a compre- 
hensive Veview of evaluation studies, which 
.concluded that 
* * - 

the case for the effectiveness of tran- 
* sitional bilingual education is so 
weak that exclusive reliance on this 
instructional method is clbarly not 
justified. Too little is knovfln about 
the problems of educating language 
minorities^ prescribe a specific 
remedy at, the federal jfeyel-. There- 
fore, While meeting civil rights guar- 
antees, each school district should 
decide what type of special program 
is most appropriate for its own 
unique setting. 1SX 

In the face of these widespread objections, 
and consistent vyith its own philosophy of reg- 
ulatory relief, the Reagan Administration With- 
drew the proposed ocgulations in February 
1981. Although some heralded the action, 
othe> observers doubted that it woild make 
much real difference. Left untouched was a 
substantial . network of other policy memos, 
guidelines"," and court decisions. ' J4 Federal 
funding under the Bilingual Education Act con- 
tinued to exclude alternative methods of satis- 
fying Title VI .requirements.'^ Thus,, to some, 
"it seems unh'kely that Terrel Bell's rescinding 
of regulations that were never implemented 



will have any real effect on the continuing 
controversy."* 3 * J) - 

This shprt case study/ like many others in 
public policy, is an object lessoafln unintended 
consequences. The Congress neyer debated 
■\nor voted for a -bilingual education mandate- * 
V The Supreme Couh never specified that such 
programs were necessary on either Constitu- 
tional or statutory grounds. Yet, both bodie£V 
took actions^that were interpreted,by adminis- 
trators as supporting the polity, and neither 
took effective action to preclude it. Conse- 
quently, over a. period of jnore than a decade, 
very general statutory language was translated / 
into a series of very specific, intrusive and , 
costly prescriptions on a controversial educa- 
tiorjfcl question. ' 

Regulatory Dynamics 

As the history of bilingual education require- 
ments indicates, a variety of factors can push 
the process of regulation toward an ever* 
bjoaetpr and more rigid network* of standards, 
rules ^pd requirements, Ancf, as is discussed 
below, each of the crucial actors— the Con- 
gress, administrators and judiciary—some- 
times has good reason to favor such stringent 
outcomes, ft also appears, however, that some 
of the most crucial factors are inherent in the T 
process of regulation itself. Experience st^g- 
gests that there is a kind of natural dynlmic at 
work, resting uporf the fact thgt regulations 
must be applied in a wide variety of different 
settings and circumstances^/but to be clear, 
enforceable, and seemingly impartial,. must be 
written in regular, uniform language^ 

These conflicting operational realities can in- 
fluence decisions at evef^ stage of the regula- 
tory process. First, as Bardach and Kagan point 
out, many regulations were initially adopted in 
response to some perceived crisis or catastro- 
• phe. Under .these- ttrcumstan&s, there is a 
tendency toward fough, uncompromisfng ac- 
tion, f^ey offer the historical example of a 
19th-century Massachusetts legislature that, af- 
ter hearing about an accident in which a train 
"fell Into, a gully, immedlately^assed a taw re- 
quiring that all trains make a full stop before- 
entering orfto any drawbndge. 1 17 The same 
''cri^ft'' atmosphere has affected the develop- 
ment of some contemporary health, safety and 
environmental legislation. For example, traffic 
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safety legislation was adapted after a sharp 
upturn V* auto*accident deaths— and the pub- j 
Hcity that followed Ralph Nader's book, Unsafe 
At Any kpe/^d— while The jCoa} Mine Health 
and Safety Act of 1969 came after a disastrous /" 
accident in Fjarmington, WV r in wfiich 78 min- 
ersjost theirllives s 1JI »; - / 

A second factor, Bardach and Kagan believe, % • 
is that many regulatory systems are created in% 
reaction to the misdeeds or shortcomings of a 
few "bad apples." 13 * Both legislators and Tbu- - 
reaucrats attempt to devise technrquis for pre- 
venting "that kind of thing"— whatever it may 
bffk-from ever happening again* Thus rules are 
written to prevent the worst possible abuses, 
even though the number of ac^uaf or potential - 
miscreants- may Be quitp small. Because there 
are many ways to go wrong, a host of detailed 
rules seems to be called for; however, since < 
rules by their nature apply to the "gbtfd" firms 
or jurisdictions as vveUas the "bacr , many re- 
quirements will be unnecessary or unreasona- 
ble in some particular casps. 

Once a regulatory system is established, 
there are otfcer forces that tend to generate ad- 
ditional rules. Regulation begets more regula- 
tion because the inevitable shortcomings of 
one set of requirement? suggest additional 
areas demanding -epntrot. In thy view of econ- 
omist Charles L Schultze, ' # - 

Relying on regulations ... to deal 
with highly complex areas of behav- 
ifff, as we do fdr control of air and 
water pollution aqd industrial health 
and safety, has a built-in dynamic 
4hat inevitably brfladens the scope of* * 
the regulations, . , . [IJf specific regu- 
lations are the only bar' to prevent 
social damages the regulating agency 
must provide a regulation for every 
possible occasion and circumstance, 
fyrst it will take 21 pages to deahwith 
ladders and then even more as time 
goes on. Social intervention be- 
comes a race between the ingenuity 

^ ol^h^ re-gu.la.tee and the loophole 

" closing or the regulator, with a con- 
tinuing expansion in the volume of 
regulations^ the outcome. 14g . j 

Similarly, requirements maybe extehded from 
one specific field to others which are interre- 



lated ox shriHar in character, jerry L Mashaw 
comments that ' * 

As the, Unite\J ^States moves into the 
regulation of water quality and air 
quality, we begin to see more and 
1 mare hew these .aspects of environ- 
mental quality are inyolv^d with sol-. 
- id w^ste disposal and land Use .plan* 
ning generally— and we seek to 
regulate the letter also/ As we en- 
counter and regulate tox4city. in 
foods, drugs and workplaces, we 
perceive residual categories, of dan- 
ger that can be approached only by ? 
regulating toxic substances as a 
whole. The opportunities ' for* 
generalizing regulation abound. Ahd 
, the combination of evasive actioh % iy 
* regutatees arid the desire to motivate' 
staff, provide additional- refcsons for 
taking' new regulatory initiatives. In^ 
deed,, given a relatively well- ^ 
developed administrative state, the . 
. ( primary impetus for new regufatory 
legislation may comfc from the re- 
sults of old programs and the initia-. 
tives of old agencies. 141 

Bardach and Kagan concur with both these 
views. They note, for example, that air pollu- 
tion control agencies have been forded to 
adopt ever-tightening requirements in an ef- 
fort to plug* loopholes and meet demanding 
standards. 14 ' And, they observe that regula- 
tions in one field are readily applied, by analo- 
gy/ to others. Civil fights regulations are a 
case-in-point; 

Onc^ the principles of nondiscrimi- 
natory treatment and affirmative *ac- 
tioft were established for blacks, it 
seemed logical to extend similar 
rights Jo menibers of other groups 
that had been discriminated against 
(even if not so pervasively) and \o 
draw upon the whole armamentari- 
um of enforcement techniques de-- 
veldpec^ to fight racial discrimina- 
tion. . . . Thus through court ofder or 
legislation', affirmative action or 
antidiscrimination rules have been 
extended progressively to Mexican- ■ 
Americans, Puerto Ricans, American 



Indians, Spanish-surnamed persons, 
Asian-Americans, women, physically 
and mentally handicapped persons, 
aliens, illegitimate children and 
f workers over the age of 40. > 43 

In the same way, transportation controls have 
been extended, from railroads to trucking and 
airlines; environmental rules have successively 
'targted water, air, solid waste, noise and pesti- 
cide pollution; and consumer protection legis- 
lation has broadened from food and drugs to 
automobiles, toys, credit and a variety of other 
products and services^ * 

Statutory Requirements I 

The foregoing observations apply to regula- 
tion generally, but in some specific instances 
iederal rules are extensive because Congress 
intended thterp to be so. Although many of the 
early statutes of economic regulation were cast 
in broad, flexible terms— leaving much to the 
discretion and expertise of agency administra- 
tors—some of tbe new social regulation had 
acquired a considerable degree of rigidity and 
specificity before it left Capitol Mill . _ ~ 

in part, at least, Congress shifted toward 
more stringent statutory Requirements because 
it was dissatisfied with past regulatory per- 
formance. The traditional regulatory commis- 
sions have long been criticized by scholarly an- 
alysts for a hesitancy to take actions lhat were 
opposed by, or might weaken, the industry 
they were supposed to be regulating, 144 Their 
' formal, legal independence was overshad- 
owed, tfjese academic critics believe, by exces- 
« sive political dependence on flfaerest group 
support. ' 

During the 1960s, this "capture" theory was 
popularized in a number of studies l?y Ralph 
Nader and his "raiders/: By 'l 970, itjiad be- 
come conventional. wisdom, and sparked a 
new style of tew making/ The new regulatory s 
activists eschewed such traditional statutory 
terms as "reasonable" or "feasible" that might 
be used to compromise the^achievement of na- 
tional objectives, Instead, legislative goals 
were often stated in absolute,; unqualified lan- 
guage. Consideration of economic considera- 
tions was minimized or barred;. and the severi- 
ty and speed of sanctions were increased to 
enhance deterence, 145 
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Stringent regulatory statutes served Con- 
gress's needs' in-a- second respect as well. The 
public supported strong actions directed to- 
ward social .and environmental^ improvements, j 
but neither economic circumstances nor 4he 
Nixon "White House favored greatly increased 
expenditures^ far-reaching new reguJatQry v 
controls seemed to promise dramatic results at^ 
a comparatively tow cost to the federal treas- 
ury. In short, tou^h regulatory standards be- 
came a useful political symbol.' 4 * As Alan Stone , 
observes, ■ ■ ' 

Legislators are in the fortunate posi- 
tion of being able tp demand the 
production of the best possible 
product . . . and then shift the Wame 
on administrators or regulated firms 
if these goals are not met... .' . Since it 
is virtually costless or at least much 
cheaper for legislators to deal in 
grand/gesture and symbolic ambigui- - 
ty rather than the difficult and costJy 
process of accumulating data, weigh- 
ing costs and benefits, and assessing 
alternative means, they have a clear 
incentive to choose the symbolic 
path. 14 ' 

The major environmental statutes adopted in 
197Q-72 illustrate these points well. Dissatis- 
fied with the rate of progress under previous 
legislation/ and spurred on by the aroused 
public consciousness that followed "Earth 
Day/' legislators vied with President Nixon and 
each other for leadership of the emerging envi- 
ronmental movrrreent. 148 Congress adopted 
new afr and water pollution controls that, 
among other very stringent features, set specif- 
ic goals and timetables for eliminating * 
pollution. 

Many features of the Clean Air Act Amend- 
ments of 1970 challenged the classical Progres- 
sive and New Deal-era model of an independ- 
ent regulatory agency, isolated from political 
currents, insulated from judicial oversight, and 
entrusted to employ expert . knowledge in de- 
veloping specific rules and standards. Rather, 
Congress opted for what Ackermari and 
Hassler have termed an "agency-forcing" strat- 
egy. First, the law shifted , responsibility for 
standard-setting from the states to Washing- 
ton/where it wis assigned to a single adminis- 



trator located within the executive branch. 
Sepondly, 

the act not only fequired the admin- 
istrator to set quantitative clean air 
targets that "protect the public 
health/' but it also insisted that^he 
nation actually fulfill these'clean air 
; targets by 1977 at the latest. In taking f 
these steps, Congress fprced the 
agency to specify its goals far more 
clearly than required by the New 
Deal model. ... [T)he agency had to 
define its goals in'a highly visible 
way and recognize that Congress * •„ 
would call it to account by a specific ... 
datelf it found the agency's perform- 
ance unsatisfactory. 149 

The 1970 amendments* also atempted to 
make air quality an overriding national value, 
in contrast with previous legislation, pollution 
was to be eliminated regardless of the costs 
imposed on the national economy or on spe- 
cific regions and communities* As Alfred A. 
Marcus observes, 

• ' In passing the 1970 Clean Air Act 
Congress explicitly stated that EPA 
should issue regulations without te- 
- gard to their economic implications. 
' Congress wanted deadlines met and . 
progress achieved by certain dates 
without lengthy analyses and 
discussion of .regulatory costs, 'Ac- 
cording to the statute it passed, im- 
proving public health and not eco- 
nomic impact was thie primary 
consideration. 150 & 

The 1972 Federal Water Pollution Control Act 
Amendments were, in many crucial respects, 
modeled on the Clean Air Act Embracing more ( 
than 89 pages of fine print/ the statute has 
been called ''one of the most complicated 
pieces of legislation evef to emerge from the 
Congress/' 151 Like its predecessor, it too at- 
tempted to mandate specific requirements and 
deadTmes. As Harvey, Lieber later observed, 
"Cpngress enacted and EPA implemented uni- 
form national legislation rather than a flexible 
federal law/' 153 J 

Given Congress's rather cavalier treatment of 
operational constitutions, it is not surprising 
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that its initial statutory deadlines were rfbt met 
a/id have been extended repeatedly, Marcus 
- comments that * 

The innovators who influenced EPA's 
legislation overshot their mark, for 
the law appear^ to go beyond what 
wa% feasible. . . .Trying to implement 
the plan for rapid progress uncov- 
< ered* an almost obvious inadequacy 
in the original theory about the need 
for clear statutes. Explicit goals and 
dates of achievement were not suffi- 
cient to ensure goal accomplish- 
ment. Goals and timetables that were 
, explicit * without also bfcing 
achieveable and defensible were 
, declarations of intention without real 
credibility. 153 

For example, later experience showed that 
meeting statutory cfean air goals would require, 
greater federal intervention than anyone had 
imagined in 1970 of than was, in fact, accepta- - 
ble politically. Many metropolitan areas could 
have met 1975 healthy air standards only by 
placing severe restrictions on driving. In Los 
Angeles, gasoline rationing would have been 
necessary to achieve the 8Z% reduction in au-. 
tornobUe^use peeded^during the high-smog 
months. Thye plan for Slew York required 
higher bridge tolls and bans on cruising by tax- 
icabs; that for Pittsburgh called for staggered 
work hours, increased parking fees, And exclu- 
sive bus lanes. Such proposals naturally, 
incurred vigorous opposition from local busi- 
nessmen, who feared that central cities would 
.suffer further economic losses,, and from citi- 
zens who had no intention of abandoning their' 
cars; 1 " r \ 

Oth*r examples of this rigid, expansive legis- 
lative style. may be found Jn the Endangered 
Species Act, which absolutely prohibited any 
project that might threaten a protected animal 
or plant species, regardless of other considera- 
tions, and in the Occupational Safety and 
Healtt^Act which, the Supreme Court has 
ruled, 155 limits the application of cost-benefit 
analysis to the standard*setting process. Simi- 
larly, although crvil rights legislation did not in- 
clude specific goals and timetables for 
'eliminating discrimination, the broad language 
enacted inta law provided the basis for wide-' 
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ranging regulations and, in practice, has led to 

extremely^detailed and specific requirements. 
From both a political and legal standpoint, it is 
one thing to declare that -improving- handi- 
capped access to public buildings, increasing 
participation in women's sports, upgrading 
public services for the elderly, and offering 
non-€nglish speaking children an opportunity 
to learn in their native language are goals of 
national policy; it is quite Another to suggest 
that these same objectives are a fundamental 
right of the individuals concerned. As Jeremy 
Rabkin observes, language dealing with go^ls 
encourages the consideration of questions 
about program effectiveness^ and admits the 
possibility of weighing costs, benefits and 
other competing objectives. In contrast, when 
policy issues are presented as questions of 
rights or entitlements, such concerns tend to 
recede into the background- 15 * Ip general, he 
concludes that the Office of Civil Rights has fa- 
vored expansive interpretations of statutory re- 
quirements because the Cpngress itself "has 
spoken in sweeping generalities/ 157 Just as with 
the environmental cases noted above, the na- 
ture of the legislative mandate — coupled with 
court decisions and an activist political 
constituency— encouraged the agency to de- 
velop extremely Retailed and inflexible rules; 
In a number of respects, Rajbkin suggests, "the. 
expansion of OCR's regulatory authority (and 
the wide berth given to OCR's interpretive au- 
thority- during the process) has represented a 
triumph of the civil rights ideology over rou- 
tine politics." 15 * 

Bureaucratic Motivations 

Although the foregoing discission empha- 
sizes the Congressional contribution, bureau- 
crats also have some reason to favor ever more 
stringent and extensive regulations, indeed, it 
js almost conventional to pface-the principal 
blame for governmental "red tape" upon 
them, Bureaucrat^, after all, do write and en- 
force federal rules. In contemporary 
mythology, a bureaucrat bent on aggrandizing 
hts or her own agency's power is often fourtd 
lurking behind every costly, foolish or intru- 
sive requirement. m 

In some instances, this appraisal may 'have a 
certain validity. Beryl X, Radin has argued that 
many of the- first civiif rights staff members in 

• r ' 125 



133 



the 'Office of Education were strict morajrsts, 
even "zealots/' who viewed their official Re- 
sponsibilities as 

a 20th century crusade. Evil— racism 
and segregation— was pervasive. A 
small, committed group of individu- 
als would by their action bring truth 1 
to the heathens. The forces of good 
. would rule; and conversion would 
be possible- 1 " 

In the same way, biologists within the Office of 
Endangered Species generally perceive them- 
selves a* environmental advocates: 

Many times OES'biologists have been 
accused of letting these private 
values influence their biological 
judgment. For example^ many of the 
staff will contend that the malacolo- 
gist was ovtfrzealous in listing spe- 
cies because he was opposed to dam 
projects in part because they destroy 
molluscs. A 'similar controversy , 
? raged around the proposed listing ' 
and critical habitat designation for 
the Cahaba shiner and goldline dart- 
er that survive ift Alabama's Cahaba 
River, 16 ' 

Similarly, the Architectural and Transportation 
Compliance Board, which sets standards gov- 
erning handicapped access to public facilities, 
for a time was dominated by strortgfy pro- 
re&uiation members. In 1978, Congress 
amended the RehabHitatt^xi Act to require that 
at least five members of the Board be handi- 
capped themselves. President Carter outdid 
this statutory obligation by naming nine handi- 
capped persons, including several leading ac- 
tivists, to the 22-rpember body. The staff also 
Hicluded many with handicaps, among them 
noted advocates. Not surprisingly, this militant 
group produced far-reaching and extremely 
detailed rules applying to post offices, transit 
facilities, and other federally financed 
buildings, 1 * 2 

' StiJj, although. cases of this kind cafinot be 
ignored, there often seem to be other motiva- 
tions involved, In the viev^of James Q. Wilson, 
"government agencies are more risk aversive 
than imperialistic/' 1 * 3 Regardjessof their per- 
sonal values and political credos, bureaucrats 



have a vested interest fn avoiding charges of 
malfeasance and in protecting the reputations 
of their agencies. Rules and regulations prolif- 
erate, Wilson believes, chiefly because regula- 
tors are anxious to avoid scandals or crises that 
might threaten their status. 1 * 4 "Playing It safe" 
may require that regulators also "play it 
*tough." 

Wilson bases his conclusions upon studies 
- of a considerable number erf t regulatory 
agencies, among them the Environmental Pro ; 
tection Agency,. Occupational Safety and 
Health Administration, Food and Drug'Admin- 
istration and Office of Civil Rights. Other ana- 
lysts, who have studied regulatory behavior in- 
dependency, reach much the* same 
conclusion. EPA has been viewed as striving to 
f avoid sins of omission rather than commission 
in controlling hazardous wastes under the Re- 
source Conservation and Recovery Act. If EPA 
labels f'safe" some waste stream that does, in 
fact, pose hazards, it 

will face an angry Congress, a dis- 
traught public, and a torrent of jour- 
nalistic exposes. Agency jobs may be 
lost, appropriations sliced, and func- 
tions shifted to other agencies. Alt 
are outcomes agency pfficials wish to 
avoid; they want to make current de- 
cisions minifnizing future regret/ 65 

In contrast, EPA has much weaker political 
and fiscal incentives to avoki the opposite kind 
of error, which involve labeling a harmless 
waste strearr? hazardous. Cetz and Walter poinf 
Sut that the costs of regulatory excesses are 
borne by the economy, rather than the agency. 
Thus, even though real resources will be ex- 
pended in battling mnocuous residues, 

these costs will not explicitly appear 
as items in EPA budgets and Con- 
gressional- appropriations. Rather, 
they will be passed on to consumers 
* in higher prices, lower real wages, 
and to investors in lowered rates of 
Yeturn on thefr capital. Those ad- 
versely affected are not likely to be 
aware of the cai^e of their loss or its 
extent. 166 

The question of "capture". Whether moti- 
vated by excessive zeal or caution, both of 
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these interpretations suggest that bureaucrats 
will err on the side of regulatory excess rather 
than regulatory'' insufficiency. It is worth noth- 
ing, however, that they fun counter to eco- 
nomic theories about the dangers of regulatory 
"capture." 167 The standard view is that regula- 
tory commissions tend toward under- 
regulation. This discrepancy suggests the need 
to identify factors that differentiate the newest 
types of regulation from their predecessors. s 

The first and most crucial distinction,, which 
Murray Weidenbaum has stressed, is that 
much of the new social regulation "cuts 
across" a wide array of business and govern- 
mentaJ organizations.* In contrast, most tii the 
earlier regulatory agencies were directed at a 
specific industry: railroads, airlines, utilities, 
broadcasting and so forth. These differences in 
responsibilities produce different patterns of 
political influence: lb * 

V 

The new federal regulatory 
agencies are broader in tfye scope of 
their jurisdiction than the ICC-GAB- 

FCC-FPC model In the cases of* 

the Environmental Protection 1 ' Agen- 
cy, the Consumer Product Safety 
Commission, the Federal Energy Ad- C 
ministration and the Occupational ,* 
' Safety and Health Administration, 
* * the focus of the rqgulatory agency is 
not limited tp a single industry, With 
' each of these relative newcomers to 
the federal bureaucracy, its jurisdic- 
tion extends to the bulk of the pri- 
vate sector and at times to produc- 
tive activities in the public sector 
itself. It is this far-ranging character- 
istic that makes it impractical for any 
single industry tcJ dominate these 
regulatory activities in the manner of 
the traditional model. What specific- 
industry is going to capture the fcEOC 
or OSHA/or would have the incen- 
tive to do so?'** 

i 

Indeed, as Weidenbaum adds^ many of the 
new rcgutatory agencies are concerned solely 
with a single aspect olf a company's or indus- 
try's performance— the racial composition of 
its staff, for example, or its accident rate or the 
solid was^e it generates — rather than the gen- 
eral quality of its service and contribution to 
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the economy. This narrow focus can produce 
an indifference to the effects of federal poli- 
cies on any sfkcific company, industry, com- 
munity, or region. Indeed, 

if there is* any special interest that 
may come to dominate such an agen- 
cy, it is not the industry being regu- 
lated, but rather the group that j s 
preoccupied with its specific 
task — environmental cleanup, elimi- 
nation of job discrimination^ estab- 
lishment of safer working condi- 
* tions, reduction of product hazards 
and so forth. 1 * 0 

The utility of Wiedenbaum's distinction is 
suggested by the fact/that one of the few "new 
social" regulatory programs that has apparent- 
ly been captured by regulated interests also is 
directed at a very specific, well organized io- 
dustfy. The "Highway Beautification Act was 
adopted \ri 196£ as a means to controf the pro- 
liferation of billboards along scenic roadways. 
Yet, in tf\G view of Charles F. Floyd,. the pro- 
gram has been a failure. Over the years, the in- 
terest of environmental groups has waned, 
while outdoor advertisers have transformed 
fhe act a ■ 

into a sign-industry-dominated pro- 
gram that is actually enriching and 
subsidizing the industry it was meant 
to regulate, and serving as a projec- 
tive umbrella tD shield that industry 
from state and local governments, 
that desire to effectively corttrol bill- 
board blight. 1 

Thi^character ofcjhese circumstances is sug- 
gested by the faSrthat the prog tarn's leading 
Congressional proponent, Senator Robert T. 
Stafford of Vermont, has proposed repeal of 
the act, while the Outdoor Advertising Associ- 
ation of America has lobbied hard to continue 
and expand it. 

In addition to these structural • differences, 
the, old and new regulation also may rest on 
different social and political foundations. Paul 
. H. Weaver notes that the old regulatory com- 
missions were supported by "populist'' and 
"Progressive" reformers, including some busi- 
nessmen, who sought the economic and social 
benefits of a large-scale, technologically 
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progressive, but efficient and- individualistic - 
drder.'ln contrast, he believes that much of , the 
new social regulation is less concerned with 
^health, safety and environmental goals per se 
"than in shifting power from the corporate sec- 
tor tp goverment. It won political support, he 
argues/ from a "new class" of professionals 
and i managers, including many employed by 
the bublic agencies,, research institutes and the 
media. Different forms of regulatory behavior 
andj politics, then, may reflect fundamental 
changes in the nation's economjc and social 
structure. iTl 

judicial Scrutiny 

As the foregoing discussion has indicated, 
there are a variety of factors that push regula- 
tory activities in the direction of more expen- 
sive, and' more specific r requirements. Sorrr^of • 
these factors may be inherent in the intdrnaf 
logic of the regulatory process itself, but both 
legislators and bureaucrats often have, reasons 
to favor stringem results. 

In*principle, however, American government 
reflects a system of "checks and balances." In 
the view of Madison and other of tfye Found- 
ers, any excesses on the part of one branch 
would be constrained by the otfyer brashes. 
The Supreme Court quickly established itself 
as the ultimate arbiter of the propriety of ac- 
tions by the Congress and President, as welf as 
the states, and in many periods it has served as 
the principal "checker/' 

Indeed, through much of its early history, 
the Supreme Court might be charged with hav- 
ing something of an "anti-regulatory" bias. As 
was indicated in Chapter 2, during the 19th 
century, the Court used its interpretation of 
the commerce clause of the. Constitution to bar 
state actions' in a variety of fields. Although it 
looked more favorably on< federal regulatory 
controls rin the Progressive er^t— which'saw the 
first round of national "social regulation," as 
well as ardent trust-busting and efforts to 
strengthen the Interstate Commerce 
Commission— it had a change of heart shortly 
thereafter. The court barred Congressional ef- 
forts to regulate child labor in 1918, it weak- 
ened federal anti-trust provisions in 1921, and, 
in the early 1930s, it struck down a variety of 
"national economic regulations affecting both 
industry and agriculture. 



None of these descriptions apply to the role 
played by the Supreme Court in nrtore recent 
decades, however, nor to its decisions in the 
realm of intergovernmental relations in partic- 
ular. Although judicial review could, In princi- 
ple, limit both legislative and ^administrative 
policymaking, in practice "the record of judi- 
cial review of regulatory activity . . . is in many 

.ways the record of failed attempts to interdict 
the progressive logic of regulation/' 173 It* te 
possible to point to * few areas in which the 
courts have applied a restraining hand— but 
these are -comparatively few in number and* 
even more limited in scope. Instead, thfe judi- 

" cial branch has given the "green light" to many 
types of fules and regulations; sometimes it 
has padded agencies and Congress into more 
forceful' action? and it has added considerably 
to the sym total of regulation on its own. Thus, 
James Q. Wilson comments that 

Federal restrictions or* state and lo- 
cal government have increased dra* 
maticatly in the last decade* or two, 
but only partly because " Washington 
bureaucrats" are "giving orders" to 
local officials. Though these things 
are hard to measure, it is likely that 
the principal source of the increased 
constraints on the freedom of action 
of localities has been the federal 
courts, Asthe range of federa^activi- 
ties has enlarged, as the ntimber of 
Jprogr^ms funded* byr federal dollars 
has grown, as the courts have be* 
- come more open to the complaints 
of citizen groups, legal, not political, 
action has becorhe the chief meahs 
by which local officials are made to 
act in accordance with somebody's 
version of federal standards. 3741 

The litigation explosion. As Wilson's careful 
language indicates^ it is probably impossible to 
determine the exact number of judicial— as op- 
posed to statutory— mandates, and past re- 
searchers have wisely avoided trying. m 
Indeed, there is no reliable way for distin- 
guishing between the two for, although some 
judicial mandates are firmly rooted in Consti- 
tutional guarantees, most are simply a court's 
elaboration ot statutory provisions. Whether or 
not the court's rendering of the intenl of the 
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Founders or the Congress is the correct one is, 
of course, often disputed by the judges them- 
selves, no less than others. At the same time, it 
is also true that Congress sometimes adopts 
legislation to promote judicially d^fined*Con- 
sti'tutional objectives. Thus, whether or not the> 
courts are actually the "principal source" of in- 
creased constraints remains an open question.* 
fc Still, certain facts seem indisputable. First, 
by afl accounts, the number of issues of ^ 
federal-state-local relations being presented 
for judicial review has mushroomed enor- 
mously in recent years. 17 * During the 1950s and - 
early 1960s, intergovernmental problems were 
chiefly of concern to public administrators, fa* 
ca! analysts, and politicians; "sorry,, lawyjrs 
need not apply/' Those days are gone, al- 
though the change has yet to receive due 
attention. 

Thus, the authors of a 1980 OMB survey of 
grant law— who had expected to turn up fewer 
than 200 relevant legal cases— actually found 
more than 500 before their study was con- 
cluded. 177 Tfais enumeration was by no means 
exhaustive. \et~ it is a firm indication of -what 
Richard B. CappaJJi discribes as the degenera- 
tion of "cooperative federalism" into "conflic- 
tive federalism"— a new patterr? of intergov-* 
ernmentaJ relations in which legal challenges 
and judicial actfon are a regular occurrence,? 
The trend, he says, 

is clearly away frqm the collabora- 
tive, conciliatory/ and cooperative / 
model of past years and toward one 
of arm's-length relationships, hard 
bargaining, and frequent confronta- 
tions. A decade ago suing a grdntor 
agency was an extraordinary act; to- 
day it is just' another part of the job. 
Not too long ago questioning in ; 
^court the denial of a discretionary 
grant was unheard of; to^ay dozens 
of actions* are being brought. In the 
middle of the 1960s grantees quietly 
accepted federal dictates; today any 
unpleasant federal decision is likely 
to be challenged/ 78 

Judicial intervention also has embraced 
some of the most* legally - sacrosanct and 
traditionally local of functions. For example, 
the courts traditionally have not played a sig- 



nificant role in determining educational poli- 
cies, but, during the late ;i%0s ^d early 1970s, 
they were 

thrust into the vortex pf debates over 
the procedural and substantive rights 
and liberties q<f students qnd 
teachers: decisions concerning, for 
example, students' and teachers' 
rights of free speech and peaceful ; 
protest and the procedural protec- 
tions available to students and 
teachers whom school districts wish 
to disciplined dismiss have impor- 
tant implications for the manage- 
ment of school affairs. Of greater 
moment, courts have assessed claims 
based on the assertedly inequitable 
treatment of particular classes of stu- 
dents: those residing in "poor" 
school districts or -attending 
/ minimally funded schools within a 
particular district, the handicapped, 
the non-English speaking, and 
women. 179 . 

A wide variety of factors have contributed to 
this litigation explosion. Among other consid- 
erations', CappalU identifies both the growing 
tendency to regard J* grant as an "entitle- 
ment/' rather than a gift, and the increased 
availability of federal court jurisdiction to ban- 
die these disputes. However, a change in the 
character of federal requirements— as de- 
scribed in foregoing sections of this report— 
was sUso a contributing factor. For example, 
Cappalli stresses the addition of regulatory 
"strings" having little relationship to program 
goals; that is, the growth of crosscutting Re- 
quirements. ,<0 Another legal expert, George D. 
Brown, concurs, commenting that 

the major change which" is most 
clearly related to grant litigation is 
the'prolifer^tion of the crosscutting 
or natiqnal'policy conditions .... 
Third p?rl£ challenges based on as- 
serted vio&tions of the crosscutting 
conditions are probably the j>*ggest 
single* growth area within the 
overqall field of grant litigation. ** 1 

According to the OMB survey, however, only 
about' half of the crosscutting requirements ad- 
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dressing socio-economic issues, and less than 
one-quarter of those that address administra- 
tive or fiscal management problems, have been 
inyolved in litigation* 1 * 2 Thus, the* "litigation 
explosion" has been, |o a considerable degree, 
concentrated in specific areas. Certain statutes 
are notorious for the number of cases they 
have generated. For example, there were near- 
ly 809 cases filed against federal agencies un- 
der the National Environmental Policy Act in 
the, statute's first seven years.'* 3 The more re- 
cent Age Discrimination Act of 7975, which 
prohibits all forms of age discrimination in fed- 
erally assisted programs, leaves many ques- 
tions unresolved, and has for this reason been 
described as a "Vast paperwork exercise" that 
will- "keep thousands of lawyfers employed for 
many years/' This; legislation, Richard B. 
Cappalli believes, "exemplifies the worst char- 
acteristics of the federal process of estab- 
lishing and implementing public policy" and 
offers "m&iy illustration* of federal decision- 
making gone amuck;" 1 * 4 

Programs utilizing the partial preemption de- 
vice, typically found in the environmental pro-* 
tection area, also have been litigated heavily.* 
For example, the "National Commission on 
Watei Quality noted in 1976 that there were 
mo r# than 250 cases contesting various provi- 
sion! of the EPA's effluent guidelines/ 1 * 5 A 1981 
study of judicial handling of the Clean Air Act 
cited over 150 important cases involving the 
implementation of the program. 1 ** And, with a 
single except k>n, business organizations have 
contested every OSHA health regulation In 
court. 1 * 7 

Although direct orders and crossover sanc- 
tions art fewer in number, neither has escaped 
judicial scrutiny, and some have been exten- 
sively challenged. Following passage of the 
Equal Employment Opportunity Att of 1972, for 
example, the number of cases charging em- 
ployers with discriminatory .actions rese from 
about 1,000 to 6,p0O in 1977/** SimilariyjOjere 
have been hundreds of suits involving tm {Edu- 
cation for All Handicapped Children Met of 
1975. Indeed, hy one estimate, more thin. 40% 
of all student litigation, against school districts 
concerns questions of handicapped rights. 

A second, equally indisputable, fact is that 
the courts themselves have, by Constitutional 
interpretation, imposed a number of signifi- 



cant (and sometimes extremely costly) respon- 
sibilities on state and local governments. In the 
area of law enforcement, for example, these 
range from the obligation of an arresting offi- 
cer, to read suspects their "Miranda rights" to 
the obligation of a state to assure "humane" 
living conditions for. those convicted. As indi- 
cated in Chapter 1) the Congress itself has 
imposed very few ''dtfect^order'' mandates on 
state and local governments. The judiciary, in 
contrast, has shown few inhibitions about this 
form ofjegufation. In such areas as penal^wel- 
fare, education, mental health, and environ- 
mental j^otection policy, judges, have sought 
not sii^py to monitor bureaucratic activities 
but to restructure them by changing their proc- 
esses and policies. 1 99 Thus, 

Federal district judges are increasing- 
ly acting as day-to-day managers and 
impiementors, reaching into the de- 
tails of civic life: how prisons are 
run, medication is administered to 
the mentally ill, custody is arranged 
for severely deranged persons, prk 
vate and public employers recruit 
and promote. 1 * 0 

Thirdly, as Chapter 2 notes, the courts gen- 
erally have upheld Congressional exercises of 
natipnal regulatory authority vis a vis 'the com- 
merce and spending powers, even in the face 
of heated protests (on Tenth Amendment and 
other grounds) by states and, localities/ The ex- 
tension of new forms of federal regulation into 
ever-expandfng areas of state and local govern- 
mental responsibility, then, Tias not gone 
unchallenged. Yet, only in a single instance tyas 
a modern federal statute been found to exceed 
the proper authority of Congress vis a vis the 
states. And, even though the 1976 decision in 
NLC v Usery was hailed by some as a real 
turning point, later court decisions have se- 
verely reduced its apparent protections* 

Finally, and most importantly for, this chap* 
ter, the Courts have seldom served as a check 
an possible bureaucratic excesses* Generous 
interpretations of Congressional regulatory au- 
thority under the Constitution have been cou- 
pled with equally generous judicial interpreta- 
tions * of the powers conferred on 
administrative agencies by federal statutes. 
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This Jatfer point requires elaboration, how- 
ever, because the courts have not devised a 
single, consistent postured Instead, they have 
taken somewhat different positions/ in differ- 
ent cases, at different times. Three general, 
somewhat overlapping, historical trends may 
be identified — along with a number of excep- 
tions to each in the courts' stance on regula- 
tory issues. / 

- A history of scrutiny; With the growth of fed- 
eral regulatory statutes in the ta;e 19th*century, 
the courts began to fashion what might be 
called the '' traditional'' modtl of administra- 
tive law. m Under this interpretation/adminis- 
trative agencies are simply a "transmission 
belf'ffor translating statutes into more specific 
administrative directives. The "courts' function 
was viewed as one of keeping agency action 
witbin the bounds specified by the Congress. 
On this basis, the Court insisted that the legis- 
lative branch provide a clear statement of ends 
and means; statutes that delegated an overly- 
broad or unclearly specified range of responsi- 
bilities to an administrative agency could be 
struck down. 1 * 2 Agencies were expected to em- 
ploy decisionmaking procedures that assured 
compliance with statutory intent. Judicial re- 
view was provided to assure adherence to both 
of these aims and, iinder these standards, 
judges overturned many agency actions,'* 3 At 
the same time, the courts removed themselves 
from passing upon matters not addressed by 

■ law; these generally were left to agency 
discretion. 

A posture of deference. This traditional ap- 
proach 'was premised, however, upon a con- 
siderable degree of clarity about the arms of 
the legislature, Vagfte, general, or ambiguous 
statutes create so much discretion that they 
threaten the legitimacy of fhe ''transmission 
belt" theory, as Richard B. Stewart comments. 
And, as he notes: 

rather than being the exception, fed- 
eral legislation establishing agency 
charters has, over the past several 
; decades, often been strikingly broad 
| and non-specific, and has according- 
ly generated the very conditions 
which the traditional model was de- 
signed to eliminate. 194 



. . ' ; . j\ .. .. - 

New Deal Congresses, in partituJar, delegated 
sweeping powers to a host of new agencies in 
very general terms. This patterp was ajntqiued 
in some of the newer 'social" regulation. 

As a consequence, the "nondelegation doc- 
trine" was largely abaridonejym the late 1930s. 
Bowing to tbe'economic ettgencies and^ poeti- 
cal currents of the time, the Court began tp ac- 
cept broad delegations of legislative authority 
to the administrative branch. Thereafter, judi- 
cial deference to the results of agency 
rulemaking procedures became th**fnodus 
operandi. 1 ** It often remains so today. For 
example, 

* ■. * 

When Congress deiegaies broad 
rule-making authority to an execu- f 
tive agency, as is typical in federal 
grant statutes, regulations properly . 
' promulgated under such authority 
will be judicially upheld if "reason- 
^ ably related" to the -purposes of the 
^ legislation. 196 , 

Hence, to the extent that there are other fac- 
tors in the regulatory process that encourage 
ever more stringent requirements, the courts,, 
adhering to well established doctrine, do little 
to stand in the way, In fact, reqtnt years pro- 
vide numerous examples of spRific instances 
in which the courts have upheld stringent 
agency regulations against challenges that they 
exceeded statutory authority. Jn the -law case, 
described previously, thp Supreme Cou^t man- 
dated the provision of special educational serv- 
ices to minority-language students on the basis 
of 3n HEW memorandum interpreting Title VI, 
This decision, in turn, provided the foundation 
for further, more far-reaching, arid extremely 
controversial bilingual education 
regulations/* 7 

More recently, in May of 1982, the High 
Court reversed a lengthy string of lower coiJrt 
decisions to hold (in North Haven Board of Ed- 
ucation v. Bell) that the sex discrimination pro- 
visions o*f Title IX apply to university and 
school employees, as well as to students. J * s 
Despite uncertainties in the statute's language 
and legislative history/" the Court, by a 6-3 
decision, affirmed % the broad, interpretation 
that has been advanced by the executive 
branch since 1975, 2oa Similarly, in Grove City 
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Collage v. Belt (19(12),. the Third prcuit Court 
accepted the fcducation Department's applica- 
tipn of sex discrimination rules to a small, Pres- 
byterian college that had never accepted feder- 
al funds in any form, bpt did enroll students 
who had received federal scholarship grants or 
loans* To the college, the issue was one of 
principle. "We befieve in women's rights/' its 
President said> / 

but we support those rights yoluntar- 
* ily, a^a matter of Christian con- 
science ...To sign a compliance 
form is toaccept H.E-W. jurisdiction^ 
over a college that doesq't accept a; 
penny of government money. 301 

The Court took a. contrary view. "We are, 
satisfied/' it declared, 

that monies which are paid to stu- 
dents, who in turrt use those funds 
for their education, constitute no 
less a part of a college'* revenues 
than federal monies paid directly to 
the institution itself. 302 

* Because Title IX was adopted as a floor 
amendment, the courts have had little to go on 
^beyond the remarks of its chief proponent and 
the explicit language of the statute itself, which 
is both short and sweeping. Income other civil 
rights cases, however, the judiciary has accept- 
ed agency interpretations that fly in the face of 
much conflicting evidence; Included are af- 
firmative action practices that go well beyond 
tbe'simple ban on overt job discrimination 
Congress believed it had enacted with Title VII 
of the 1964 Civil Rights Ack In Griggs v\ Duke 
Power (1971), the Supreme Court barred em- 
ployment tests and other job qualifications that 
had "disparate impact" on protected minority 
group* unless their relevance to successful 
performance had been clearly documented. 
This decision was contrary to Congress's ap- 
parent aim of prohibiting only intentional dis- 
crimination or unequal treatment on the basis 
of race. Indeed, Congress had gone out of its 
way to assure that ability tests which were not 
designed, intended, or used to discriminate 
would be insulated from challenge, 303 and to' 
bar the imposition of "quotas/' "What the bill 
does/' one sponsor had explained, "is simply ■- 
to make it an illegal practice to use race as a 



factor in denying employment/' 104 dry Bryrter 
has commented that "while the Court's Griggs 
ruling, is in agreement with (fcqual Employment 
Opportunity Commission] and [Office of fed- 
eral \ Contracts Compliance Programs] 
guidelines; it conflicts with the wording and 
legislative history of Title VII/'* 05 . 

Many members of Congress have exhibited 
dismay with the apparent judicial preference 
for executive branch, rather than Congression- 
al, interpretations of legislative intent. Since 
1975, Senator Dale Bumpers has sponsored, rii 
varying forms, an amendment to the Adminis- 
trative Procedure Act that would require the 
courts to undertake an independent review of 
legal issues and weaken the presumption in fa- 
vor o| agency rules and regulations. In his 
view, I 

a fundamental premise of our system 
f of government is that the courts in- 
terpret and apply the law; they #re 
the ultimate authority ori all legal 
questions. It simply makes sense for 
courts to decide independently 
whether an Agency, has exceeded its 
authorized powers. ... It is folly to 
expect an agency to be objective 
about the limits on its authority i yet, 
by deferring to the agency's judg- 
ment, many court decisions encour- 
age federal bureaucrats to abuse 
their power .... The court, not the 
agency itself, should decide whether , 
the agency has overstepped its au- 
thority M 

The Bumpers Amendment has been adopted 
twice by the Senate, most recently as a section % 
of the "Regulatory Reform Act" (S 1080, 97th 
Cojjg.P 7 . 

On the other hand, there are some analysts 
who hold Congress itself accountable for pos- 
sible bureaucratic excesses or judicial misinter- 
pretations. For example, Congress was; well 
aware of the Title IX interpretations espoused \ 
by the executive branch and never acted to 
overturn them— a point Justice Blackmurt; em* 

phastxftpaihe NtirttiMavea.dssteton the 
case "ofequal, employment Opportunity rules, 
Gary Bryner charges: 

\ By default and design, Congress 
has delegated to the courts the re- . 



132 



sponsibility for formulating and im- 
plementing equal employment op- 
portunity policy. By design, in a 
compromise aimed at southern 
Congressmen, Congress created an • 
enforcement agency -with no en- 
forcement powers and lodged en- 
forcement power with the courts, 
giving employers subject to govern- 
ment action a haven of ^process and 
delay in resisting governmental inters 
- vention. By default, Congress failed 
to" consider and subsequently faifed * 
to respond to a number of funda- 
mental elements of equal employ- < 
ment opportunity policy. Not only 
were statutory provisions unclear, 
and legislative history contradictory, 
but periodic confusion and contro- 
versy over agency and court deci- 
sions were almost always met by 
Congressional inaction. aw 

A practice of activism. When the courts have 
not sifnply aquiesced to agency interpretations 
of statutory requirements, much more often 
than not they have come down on the side of 
more rigorous rules and toucher enforcement, 
That is, they have generally added to— not sub- 
stracted from— .the sum total of agency, rules 
and regulations. 

The N^apa! Environmental ' Policy Act of 
1969 is a good case study of how an ambigious 
statute— administered initially with some re- 
luctance by federal agencies— was transformed 
into a demanding and detailed set of procedur- 
al requirements by virtue of, court action. As a 
thorough analysis of the statute's early, and 
most decisive cases noted: 

The courts have been vigorous in 
reviewing agency compliance with. 
NEPA. They have enforced strict 
standards of procedural compliance, 
and In instances where Congress 
failed to specify how the act should 
be implemented, they imposed 
judge-made requirements which give "•" 
it wider scope. As a result, the courts 
are .thought of as the principal enfor- 
cers of NEPA. 

... While avoiding "unreasonable 
extremes," the courts have>e1d the 



agencies to each: detailed procedural 
step mandated by the act, have ex- 
t panded.Jhe range, of judicially en- " 
*. forceable.NEPA duties, and have un- 
dertaken, dose scrutiny of agency 
compliance ... . [0]ver the past 
three years the courts have broadly 
interpreted and applied a variety of 
key NEPA provisions. "All" agencies 
had to comply "to the fullest extent 
possible."* 10 

The courts became the guardians of NEPA's 
environmental impact statement process large- 
ly by self-appointment, it is true that judges 
were very responsive to NEPA's legislative 
history— and particularly to the floor remarks 
of its sponsors, who had declared in strident 
tones that the time had come to establish *a 
new foundation for environmental policymak- 
ing. 211 At the same time, neither the statute's 
language nor its legislative history called for ju- 
dicial review. Indeed, some federal judges 
held that the act did not "create any rights or 
impose any duties. of which a court can take 
cognizance," although others inferred that "it 
is harden to imagine a stronger mandate to the 
courts" than the one NEPA provided. ? ,J 

A variety of factors affected this activist pre 
disposition.- But, in the view of Frederick R. 
Anderson, who conducted a detailed analysis 
of the early 1MEPA cases, the most important of 
these was a general shift in judicial orienta- 
tion. 21 * NEPA happened to come along when, 
the courts were tightened up their reviews of 
administrative decisionmaking. The traditional 
attitude of ''deference" was beginning to be 
set aside in favor of stricter scrutiny of the sub- 
stantive basis for agency actions, as well as 
their procedural propriety. At that time, there 
was an increasingly widespread judicial belief 
that ' ' 

Cpurts should require administrative 
officers to articulate the standards 
and principles that govern their dis- 
cretionary decisions in as much de- 
tail as possible .... Discretionary de- 
cisions should more often be 
supported with findings of fact and 
reasoned opinions. 2,4 

Court actions on NEPA, then, largely reflect- 
ed, a newly critical and activist judicial stance, 



rather than program-specific concerns. There- 
fore, it is not suprising that similar results have 
obtained in other areas. In earlier cases con- 
cerning the Federal Insecticide, Fungicide, and 
Rodentictde Act, the courts had required fed- 
eral administrator* to explain more clearly the 
criteria employed in deciding not to suspend 
the registration of DDT. This set a, precedent 
that conditioned the Response to NEPA/ 15 Re- 
cent history also indicates that Vthe prime 
mover behind implementation of the Clean Air 
Act has not been Congress or EPA, but the # 
courts/' 31 * In the single most important cjean 
air case, Sierra Club v. Ruckelshaus (1972) 21 V 
the Supreme Court upheld findings that the act 
requires EPA to prevent aj»y deteripration of air 
quality in areas already cleaner than specified 
by national air standards. Although many 
environmentalists supported the decision on 
policy grounds, all jMffjes conceded that nen 
the'r the act itself nor its legislative history 
mandated such an effort/ 18 However,- in 1977, 
the Congress showed its after-the-f^ct concur- *■ 
rence, writing into law a program even more 
demanding than that devised by EfA in re- 
sponse to court decisions/ 1 * 

'Judicial pressure also has broadened the En- 
dangered Species Act k\1978, the Supreme 
Court ruled that th^ act afforded absolute pro- 
tection to the sole remaining habitat of a small 
fish, the "snail darter/' thus halting construc- 
tion onf the TVA's Tellico Dam. (This particular 
decision was Later overruled by legislative ac- 
tion). However, stringent interpretations by 
the courts in this and other* cases produced a > 
number of important changes in agency regu- 
lations aVid actions/ 20 Nor has judicial activism 
been confined solely to the environmental 
field. For example, HEW's Office of Civil 
Rights — which administers a series of antidis- " • 
crimination laws — has received far closer su- 

4 

pervision from the courts than either" the Con- 
gressjjr executive branch/ 21 

Opinions differ as to the results of judicial 
intervention. Many have 'criticized the courts 
for an excessively heavy-handed approach to 
NEPA and point to instances in which judges 
enjoyed well meaning attempts to comply- On 
the other hand, Richard Liroff argues that 

by the .end of the 1970s a sufficient * 
body erf NEPA jurisprudence had 
emerged applying a "rule of reason" 
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that one could conclude that good 
efforts to implement the statute 
would satisfy the average federal 
judge while deliberate efforts to* 
avoid, it would be subjected to judi- 
cial sanction/ 52 
* %■ ' 

Although systematic research is lacking, an- 
ecdotal evidence indicates that stories about 
the shortcomings and adverse effects of the 
environmental ftnport statement «(E IS) process 
are as common as those abejut its value or suc- 
cess/ 2 * Furthermore, several studies suggest 
that impact statements /are too long — and of 
too little use— to agency policymakers/ 34 "The 
law's biggest weakness/'" in the view of a 
spokesperson for-the National Wildlife Federa- 
tion, "is that it does not require the agencies 
to act on the information they develop." 3 ** 
Hence, EIS preparation may be more an exer- 
cise in paperweyk than in analysis" Bardach andf 
Pugliaresi contend that, although the proce- 
dure assures that federal agencies give some 
look at environmental issues, it doe;s not 
. ^ssure — and may discourage— a hard look/ 26 
In the main, ^hey believe; EIS statements are 
compliance documents, designed to ward off 
federal judges, They are often unread by 
decision-makers and'often are not worth 
reading/ 27 

As with NEPA„ judicial intervention in the 
Clean Air Act seems to fTave been a mixed 
blessing. On the one hand, 

the courts closed serious loopholes 
in a flawed -statute; they acted deci- 
„ sively and in an innovative fashion 
while others vacillated; they sought 
both to preserve the health* 
, protecting goal of the act and to tem- 
per the harsh uniformity of adminis- 
trative regulations* 

Yet/in the opinion of the same expert, 

the courts often acteo with a heavy 
hand, laying down absolute yes-or- - 
no rules where mor^ subtile differ- 
entiations were needed. They proved 
insensitive to the^administrative and "* 
political constraints on the agency, at 
times mistaking the agency's recog- 
nition of its limitations as evidence 
of bureaucratic "footdragging." 
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; Their solutions to problems with the 
lact have made a complicated regula- 
tory scheme evert harder to under- 
; stand and to implement . . . . Viewing * 
I these decisions in the aggregate* we 
| can see that the courts subjected EPA 
| to contradictory demands, exacer- 
bating rather than ameliorating the 
j difficulties inherent in the regulatory 
. ; scheme established by the Clean Air 
W ' | Act. 11 ' . . 

, Much the same may be said in the field of, 
civij rights, where it is doubtful "whether judi- 
cial; interventions have, on balance, enhanced 
pCjR's effectiveness or simply exacerbated its 
inherent enforcement difficulties.-""' Or, as 
Barciach and Kagan observe about OSHA, \ 

i If law is the medium of legalistic 
enforcement, it can also be the me- 
dium of legalistic contestation, and 
as the adversaries exhaust their ener- 1 
gies in legal battles the basic goals of 
the regulatory process remain unat- 
tended. They are either displaced by 
the idea of winn ing or are simply for- 
gotten because resources needed to 
achieve them are dissipated in the le « 
gaf struggle. 1 * 0 

If there is doubt about the programmatic im- 
plications of court intervention, however, 
there is no doubt concerning the political con- 
sequences: increasing litigation has provided 
interest groups with an important new lever on 
agency decisions. For this tactic tci.be success- 
ful, it is not necessary to win a case, or even to 
actually file a case: the threat* of court action 
is, ip and of itself, a potent political weapon in 
th£ hands of skilled attorneys*** 1 --^ 

In some instances, as David L Kif^p suggests, 
the courts have offered groups with otherwise 
poorly represented interests an avenue for* 
"end runs" around other governmental institu- . 
tions. 232 And the use of legal action has been 
abetted by a growing 'judicial inclination to 
view administrative tasks as essentially "legis- 
lative" in character—more as matters of ad- 
justing the competing dairies of various private 
interests than of applyip^.policies established 
by the Congress." 3 1 9 

Women's groups, to cite one example, 
turned to the courts in an attempt to speed up 
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the Title IX implementation process and to 
force HEW to devote more of its resources to 
sex (as opposed to other) discrimination is- 
sues. Fishel and Pott ice r conclude: 

Clearly, the filing of lawsuits 
charging school districts and 
colleges with sex discrimination or 
charging OHEW with lack of enforce- 
ment of sex discrimination laws has 
become an instrumental -part of the 
overall political strategy of the 
groups seeking to achieve Educa- 
tional equity for Women The 

power that women generally lack in 
. Congress and executive departments 
may be partially compensated for by 
the courts, where the lack of-political 
influence is not as critical a factor in 
determining outcomes. 234 

As they add, the utility of this tactic does not 
depend solely on the probability of ultimately 
obtaining a favorable decision. Rather, * 

The filing oia lawsuit charging sex 
discrimination'can ... act as a major 
public relations technique for wom- 
en in that it can cause embarrass- 
ment to the school, college or agen- 
cy involved. Indeed, just the, threat 
of legal action car\ serve as an incen- ' 
tive to policymakers to deal mbre 
fairly with womefl in order to avoid 
the actual filing of a lawsuit. Even af- 
ter a suit is filed, there is an incen- 
tive to resolv* the suit out of court 
and thus keep the court from moni- 
toring the actions of the school or 
government agency." 5 

Similar observations can be made about the 
fieid of environmental policy. 236 

For these reasons, litigation has some obvi- 
ous potential advantages as ah instrument of 
political power. Certain groups— examples in- 
clude the NAACP Legal Defense Fund, the Nat-, 
urai Resources Defense Council and the Public 
Citizen Litigation Group*-have specialized in 
legal advocacy. Still, some evidence suggests 
that litigation- generally is less effective and 
more costly than other, more traditional forms 
of lobbying. 2 " Thus, women's groups ususaity 
turned to the courts only after, falling to gain 

* 
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ground through the regular political process.""* . 
Similarly, litigation en educational issues 
slowed in the mid-1970s, in part because legis- 
latures had become more Responsive to "the" 
causes of advocacy groups." 9 

A residue of restraint, ^s the foregoing ac- 
counts suggest/ the judiciary has generally up- 
held, or elaborated upon, agency interpreta- 
tions of regulatory statutes. Not since the 1930s 
has it often viewed the outcomes of adminis- 
trative rulemaking procedures with a critical or 
skeptical eye. This assessment holds even 
though the present Burger court is<cgenerally 
regarded as more "conservative" than its pred- 
ecessor, the Warren court, and despite a shift 
on the part of the Congress and the White 
House from regulatory expansionism to regula- 
tory relief. Thus, even though every adminis- 
tration since Nixon's has given increasingly 
closer scrutiny to agency rules and regula- 
tions—as Chapter 6 of this study indi- 
cates— and the Congress itself has adopted or 
proposed a number of measures aimed at reg- 
ulatory reform, the federal courts have been 
marching to the beat of a different drummer. 
.The Wall Street journal commented in 
mid-1981 that 

While the President moves to ease 
regulations and Congress isn't far 
behind, government regulators have 
■won almost every case'they have had 1 

in the Supreme Court this term 

•The decisions don't mean the Jusr 
ttoes support heavy regulation of 
business. But the decisions^ indicate 
a high-court view that in many cases, 
regulatory agencies haven't abused 
the power Congress gave them. 140 

Indeed, from the standpoint of the states 
and localities,.the federal judiciary car>aptly be 
described as a part of the problem, rather than 
a part of the solution, in the field of grant law, 
for example, the Reagan White House and the 
judiciary are like 
* ' t 

two shrps passing in the night. While 
we see, on the one hand, an admin- 
istration determined to transfer au- 
- ^thority in federal grant administra- 
Hon from the national government to 
... the states, we also see, on the other 



hand, the continuation of a remarka- ' 
ble progression of federal court deci- 
sions interpreting federal substantive 
law in a manner that extends and 
intensifies the burdens and responsi- 
bilities of federal grantees.' 41 

On the other hand, these generaliza- 
tions—like any others~-are subject to excep- 
tions. The NIC case, mentioned previously, fc 
ceFtainly one; the Pennhurst detision, dis- 
cussed in Chapter 2, is another. Each placed 
modest restrictions on the scope of Congres- 
sional authority Under the commerce and 
spending powers respectively. 

Even more to the point, in a series of cases 
concerning the handicapped discrimination. re- 
quirements imposed under Section 504, the 
courts have narrowed interpretations of statu- 
tory intent, leading to important changes in 
federal rules as a consequence. In Soufneast- 
ern Community College v. Davis (1979), the Su- 
preme Cwurt held that colleges need not total- 
ly ignore the disabilities of handicapped, 
students or make major modifications in their 
academic programs- in order to^pw such stu- 
dents to participate. Drastic effoWs for "affirm- 
ative action" were not necessary. Rather, jus- 
tice PowfeH wro|e, Section 504 and its 
. implementing rules simpty forbade assuming 
that an ofherwise qualified handicapped per- 
son was disqualified solely by reason of his or 
her handicap*— that is, truly prejudicial actions 
were barred. At issue in the case was the refus- 
al of-a/gollege to admit a deaf student into a 
nursing program on the grounds that she 
would not be able to function effectively in 
clinical s^jation^where lip feading is often 
impossible 341 

' I * 

The DaWs holding was a comparatively nar- 
row (and very imprecise) one and had little im- 
pact on the subsequent decisions of many I6w- 
er courts. 243 However, it did provide the 
foundation for a more far-reaching decision; in 
American Pui^iC Transit Association v. Lewis 
(1981), that the U.S. Department of Transporta- 
tion's 504 regulations had exceeded statutory 
bounds; Section 504^ the U.S. Court of Appeals 
in, Washington held, provided no foundation 
for stringent and costly rules requiring that all 
transit facilities be made accessible to the 
handicapped. Th«1:ourt based its decision on 
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the 1979 ruling that 'neither the language, pur- 
pose nor history of Section 504 reveals an in- 
tent to irripose an affirmative action obligation 
on al| recipients of federal funds/' If a transit 
system refused to' take "modest affirmative 
steps" to offer transportation tc^ handicapped 
persons, the court said, it might well violate 
Section. 504. But DOT'S- regulations were 
deemed excessive in requiring extensive modi- 
fications of existing transit systems and in .im- 
posing heavy financial burdens on local transit, 
authorities. " 4 Following this decision/ the 
Reagan Administration prepared revised rules 
offering communities far more flexibility in 
meeting the special- transportation nfceds of 
handicapped and elderly residents/ 4 * 
, This particular decision fit well with the ad- 
ministration's own policy preferences. How- 
ever, in April 1983, a U.S. District Couft struck 
down a different set pf 504 rules favored by the 
White House. These required hospitals receiv- 
ing federal aid to post notices stipulating that 
deformed babies were to be provided with all 
necessary life-saving care and listing a "hot 
line" number^ for anonymous reporting of any 
violations. The rules were issued by the Reagan 
Administration when a chii^, borw with Down's 
syndrome and a blocked digestive tract, died 
after its parents refused to give their consent 
for an operation. Although judge Gesell con- 
fined' his legal ruling to questions of regulatory 
procedure— charging federal health officials 
with "hasty" 4nd ''ili-consicfered'' .action— he 
added that "many would argue that had Con- 
gress intended section 504 to reach so far into 
such a sensitive, area of moral and ethical con- 
cerns it would have-given some evidence of 
that intent." 24 * 

Other cases may be cited where federal 
courts have rejected extremely broad interpre- 
tations of legislative, intent, sometimes over- 
turning agency rules as a result. As Chapter 2 
indicates, a number of courts held in the* 
mid-1970s that the Environmental Protection 
Agency lacked authority under the 1970 Clean 
Air Act Amendments to force states to imple- 
ment federally-drafted ^ transportation control 
plans. Some, but not all, district courts 'have 
concluded that the Department of Education's 
rules barring sex discrimination in intercollegi- 
ate athletics impermissibly intrude into an area 
where the national government provides no fi- 
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v nanciataid, and hence is not subject to nation- 
.ai regulation. 24 ^ Most recently, the Supreme, 
< Court held that federal agencies need not con- 
sider "psychological stress" among the envi- 
fonmental impacts that, must be. considered 
under the National Environmental Policy Act. 348 
These cases do not alter the more general in- 
terpretations presented above, howeyer, be- 
cause they are depaTtures from,the tisusal pat- 
terns of judicial aquiescence or activism. At the 
same time, they show that traditional doctrines 
of administrative law— including the hoary 
" "transmission belt" theory— *are,not yet wholly 
. lifeless. They indicate that judges (like legisla- 
tors ^and bureaucrats) may differ in their pre- 
disposition and the manner in which they re- 
spond to specific issues. They also confirm the 
conclusion of one noted expert that the pres- 
ent condition of administrative law is badly 
"fragmented" and "disjointed." 24 * 

ENFORCEMENT: THE WEAKEST LINK 

Theory and Practice 

On paper, federal regulations often appear 
to be extremely detailed, demanding/ and in- 
trusive, as the; foregoing discussion suggests. 
And so they are, when viewed, in liti^ — or 
iegal— terms. Yet, at the same time, their prac- 
tical effect is. frequently much smaller than a 
reading of the fine print might suggest. When 
it comes to monitoring state and local (or. pri- 
vate sector) adherence to national require- 

. ments, Washington's monster often ends up 
looking like a paper tiger. Enforcement thus 
appears to be the weakest link in the chain of 
implementation: 

The environmental fiefd, to cite one impor- 
tant example^ is marked by extremely tough- 
minded and' uncompromising statutes. Yet, as 
the Conservation Foundation has said, ' it ap- ' 
pears that . regulation involving everything 

* from drinking water to , public lands manage- 
ment tends to break down at the point of en- 
forcement."^ 0 The C^O agrees that, in the? 
case of both the clean water and safe drinking 
water programs, EPA's enforcement actions • 
have janged^froVn none to minimal and were 
not as timely or effective as they should have 
been. 2 * 1 A recentiSAO assessment of. the 
federal-state pestidde control program indi- 
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cates that it/ too, is not being enforced 
adequately. 1 " 

Enforcement has been limited even though 
many important, environmental statutes estab- 
lished firm deadlines for attaining national 
Eoals and threatened harsh penalties for non- 
compliance. The 1970 Clean Air Act was to as- 
sure "healthy air" by 1975; the 1972 Federal 
, Wafer Pollution Control Act was intended to 
make the nation's major waterways "fishable 
and swimmabte" by 198f and to eliminate -the 
discharge of all pollutants by 1§85. These 
goals— which)appeared to many to be impossi- 
ble to attain at the , time of the^ adop- 
tion— have proven to be so in practice: In 
1 $77,. Congress extended the air quality dead- 
Jineste 1982 and, for 31 states with particularly 
dfffrcutt pollution problems, until 1987. U x te in 
1982, however, EPA estimated that as many as. 
600 counties still were rn violation of the stand- 
ards for one or more pollutants, 1 " Another ex- 
tension of deadlines was being considered. 
This experience certainly calls into, question 
the practical utility of stringent deadlines and 

standards. As one assessment notes: 

* * 

r The principal regulatory innovations 
/ of the 1970 Clean Air Amendments 
were the use of legislatively set, 
uncompromisable, health-protectipn 
goals, and rigid deadlines to force 
action. And the principal fact of life 
* 'since 1970 has been the periodic 
postponement of deadlines and revi- 
sions of timetables by dongress, the v 
courts, #hd EPA. This observation ^ 
does not- by itself demonstrate that 
the CAA was necessarily unwise in 
setting these rigid deadlines; and it 
certainly does ru>t suggest that it was 
unwise to relajf'the deadlines as it 
has become dear with experience 
that they would not or should not be 
met. But the experience so far with 
the. CAA does suggest that setting 
rigid deadlines and constraining the 
regulatory authorities do not do. . 
much to overcome the basic prob- 
lems with regulation in this area. 254 . 

Regarding water pollution control efforts, the 
GAO has commented that* 
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only 37% of major municipal treat- 
ment facilities were in complfance 
. with the July 1, 1977, deadline requir-/ 
ing secondary treatment. This dead- : , \ 
* line was extended to 1983 and then 
^ to 1988, under certain conditions, . 
[TJhe 1988 deadline - . . may have to t 
be further extended, 245 , 

GAO also noted that effective treatment plant 
operation and maintenance are necessary to 
sustain compliance over the long term. Past 
studies have shown serious shortcorriings' in 
this regard.**-' : ' f 

A similar story may be told in other regula- 
tory areas. Regarding civil rights, 1/1977 report 
of state advisory committees stressed that •;, 

the unfinished business of achieving 
compliance with civil rights lawv re- 
mains ^formidable task for pi 
America's citizens and ttjeir layers of 
government, despite visible progress 
in certain critical areas such as voting, 
rights, public accommodations, and , 
public transportation,,,. More and 
more subtle ^orms of discrimination; 
continue to materialize, requiring : 
ever more stringent enforcement tcr 
ensure compliance with the law.**! 

In this area, too, a variety of intergovernmental 
regulatory efforts art faulted. For example, 
many school syste/ns have not complied fully 
with the requirements of the Education for Aft 
Handicapped Children'Act. Under the 1975 act, 
Congress stipulated that every handicapped 
child from age three to 18 would be offered a 
"free, appropriate" public education by Sep- 
tember 1, 1978. However, the Office of Special 
Education (OSE) did not issue final program 
regulations until August 1977, leaving state and 
local education agencies only 39 days to com- 
ply with most of the statute's complex proce- 
dural requirements. This and other administra- 
tive delays were compounded by OSE's 
ineffective monitoring of state and local ac- 
tions during the crucial early implementation 
period and its failure to impose the Ending 
penalties provided by law where violations had 
occurred, 2sa As a consequence, the objectives 
of the program will not be fully realized until 
the mid-1980s at the earliest. 259 An outraged 



coalition of advocates has labeled the perform- 
ance of fedenjf, state, and local agencies a "na- . 
tional disgrace", and described the federal 6u- j 
reau of Education for the Handicapped as ^ 
( "floundering."" 0 

This is not to sa^ that such requirements are 
always ineffective. For example, one can point 
to the desegregation of Southern schools ip 
conformance with Title VI of the Civil Rights 
Act as an outstanding example of regulatory ac- 
complishment. However, school desegregation 
can also be regarded as another "exception 
that proves the rule." Many Northern schools 
have become more, not less, segregated over 
this same, period,"' and Title VI has not, 
achieved dramatic results in other kinds of fed- . 
eral assistance programs, A comprehensive re- 
port by the U.S. Civil Rights Commission*, in 
1975, summarizing the first decade of experi- 
ence, stressed the" lack of government-wide 
leadership for the enforcement of its require-" 
ments. There was, ^he report concluded, 

a lack of directibn as*to what consti- 
tutes discrimination and how it 
should be eliminated. As a result, 
neither federal officials nor recipi- 
ents of their programs have fully un- . . * 
derstood the nature of their du- 
ties- , . . In the aggregate these . 
compliance programs have held out 
false promises for many minorities 
and women "who have been f rus- H 
trated in their attempts to participate 
in the benefits of federally assisted 
programs. 2 " 

Much the same conclusion was reached in a 
1980 study. It found that some federal agencies 
did not knoW\which of their programs were 
subject to the law and sometimes did not know * *■ 
(and could not determine) if nondiscrimination 
requirements were being carried out by their"' 
grantees. 2bi 

As a general rule, then, federal intergovern- 
mental regulations have proven difficult to 
enforce, statutory deadlines Have been repeat- 
edly extended or. ignored, and ^compli- 
ance— though probably better than one would 
anticipate, . given the generally haphazard char- * 
acter of federal supervision—has fallen short 
of official expectations. Such shortcomings in 
performance account for the Doctor Jekyll and 



Mr. Hyde reputation of the Office of Civil 
Rights (OCR) and many other federal regula- 
tory agencies, OCR has been regarded as a 
^hotbed of regulatory zealots by one set of crit-. 
ics and as a timid, lumbering bureaucracy by 
another. Both are correct— but each is (poking 
tkt a different aspect of the process. As one an- 
alyst observes, 

Those wha fault the agency's 6xces- 
sive zeal generally point to the ambi- 
tious reach of its formal regulations 
and official statemehts of policy— 
often without noticing that it has 
rarely enforced those demanding 
standards in practice. Conversely, 
OCR's constituents have directed the 
bulk of their criticism at this Undeni- 
ably poor enforcement record. 264 

Seyeral factors contributing ^o enforcement 
difficulties— including administrative and techr 
nical problems, a lack of adequate resources/ 
and political obstacles to the imposition of 
sanctions— are described below. 

Administrative and technical infeasibility. 

One reason thatVegulatgry efforts bog ddwn at - 
the enforcement stage has to do with the 
scope of the task. Washington's reach, to put 
matters bluntly, has o#en exceeded its grasp. 

Sheer numbers alone provide one indication 
of the magnitude of the enforcement problem. 
There are some 32,000 potpntfirfty; hazardous 
^jfcaste sites to be monitored, some 15,000 sew- 
age treatment plants, to be upgraded, nearly 
300 species of plants and animals to be pro- 
tected, and more than 3.5 million work- 
places— with more than 40 million employ- 
ees—to be inspected for health and safety. The 1 
vast majority of the nation's population is enti- 
tled to special protection against discrimina- 
tion on the, basis of race, ethnicity, sex, age or 
handicap in employment or in proj^to fi- 
nanced by some 400-odd -federal aid pj^pams. 
Moreover, these, individuals, wo rkpfjl^ spe- 
cies, and dumps are scattered acfxpji nation 
of xantinental proportions* ItA^I^WJndQr that 
Washington has increasingly relied* on state 
and local governments to carry out its regula- 
tory policies. But even here there are 50 of the 
iormer, and more than 00,000 of the iatte'r; to 
be monitored, 
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What.al! of this means is that the chances of 
a federal inspector coming to knock on your 
door are pretty small, whether you ^e a busi- 
ness owner, public official, or privite citizen. 
Under OSHA, for example, the average work- 
place is likely to be inspected only once in sev- 
eral decades; this fact, some believe, accounts 
for its failure to have much impact on work- 
Injury rates- 315 Similarly, in dealing with their 
dozens, hundreds, or even thousands of grant 
recipients, federal agencies are forced to rely 
on program reports that often are 

nothing more than sketchy, self- 
serving statements about the gran- 
tee's progress in achieving its goals * 
and commitments. . Deficiencies 
could be spotted by on-site program 
• reviews, but most grantees are never 
audited-or inspected. , 
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An alternative enforcement technique is pro- 
vided by the many regulatory statutes that au- 
thorize civil suits as a means of citizen-initiated 
enforcement and by court decisions that made* 
it easier to challenge grant-related actions. The 
threat of such litigation probably increases - 
pressure to comply. At the^same time, the 
larger number of case* resulting has added to 
lengthy judicial backlogs.*** 

Thus, as Peter H; Schuck comments, "other 
things being equal, the more numerou| the 
firms, people or processes that must be regu- 
lated, the less likely it is that regulation will be 
effective/' Indeed, he adds that in some cases 
"the number of entities may be so great as to 
make it difficult or impractical for the regulator 
even to identify, much less regulate, them 
all." 26 * The handicapped education Jaw, PL 
94-142, offers an illustration. The Department 
of Education believes that there are about 6.2 
million children requiring services under the 
act/ but state screening efforts have identified 
only 3.9, million such students. UH Both' levels 
contend that their total is the more accurate 
one. 

The diversity ojHwral circumstances also can 
hamper effective administration and enforce- 
ment of national regulations. Che Davis-Bacon 
Act, adppted in 1931 /requires the Department 
of Labor to determine locally prevailing wages 
for construction work in each of the nation's 



3,000 counties. However, according to a GAO 
assessment, * 

After nearly 50 years, of adminis- 
tering the Davis-Bacop Act, the De- 
partmeht of Labor has not developed 
an effective system tp p£n, control, 
or manage the data collection, com- 
pilation, and wage determination 
> % functions. - . . Evaluation of the wage 
/ determination files and inquiries re- 
^ girding 73 wage determinations at 
five regions and- headquarters 
showed that, in many instances, 
wage rates were not adequately or 
accurately determined. 270 * 

Furthermore, GAO concluded that 

given" the diverse characteristics of 
the construction industry, the ^dif- 
fering wage structures^on the varying 
types of construction, and the volun- 
tary aspect of collecting wage data 
from contractors in every county 
throughout the nation, we do not be- 
lieve that the act can be effectively, 
efficiently and equitably admin- 
istered. %1% 

For this reason and others— especially Davis* 
Bacon's inflationary impact on government 
construction projects — GAO recommended 
that the statute and 77 related provisions in 
other statutes be repealed! 

The sheer volume of regulations also can 
hamper enforcement and compliance because 
inconsistencies in specific provisions or 
even berause of conflicting aims. The former 
problem, that of inconsistency, has been a ma- 
jor problem with many crosScutting require- 
ments. Agency interpretations of the same stat- 
utory language often differ markedly, and 
OMB lacks the authority to standardize 
them. 272 Differing agency rules alst> long ham- 
pered implementation and enforcement of 
equal employment opportunity regulations un- 
der Title VII. 27 * m 

An example of tbe latter difficulty, that 4>i 
interprograro conflicts, Was provided by a Rand 
study of federal education programs. School 
districts are 'required to scatter ethnic students 
x amohg local schools to foster integration; but 
are forced to group them by language c^tego- 
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ries to comply with bilingual education rules. 
/'This kind of situation/' the' study stressed,, 
"can only result in poor state and local imple- 
mentation of federal programs/' 374 Similarly, 
some federal pollution controls seem to have 
had the perverse effect of adding to pollution. 
One comprehensive analysis stressed that. 

The environmental laws of the* 
1970s created a single-purpose ap- 
< proach to pollution control. Some- 
\ times this meant that cpmbiyir^ with « 
one law or regulation would cause a 
conflict with another law. Pollution 
control laws have not only increased 
the volume of wastes that must be 
disposed of but/ in addition, have 
prohibited or severely restricted 
available disposal options. This ap- 
proach has caused communities and 
industry to Selector consider dispos- 
al methods that may not be 
environmentally safe, 27 * 

Even when their specific objectives are not 
mutually incompatible, the piling tip of un- or 
under-funded Mandates creates competition 
among beneficiary groups for scarce re- 
sources. 276 Under federal education laws,' for 
example, the handicapped, worrxep and gjrls, 
racial minorities, the non-Engljsh speaking, 
and the economically disadvantaged can each 
rightfully claim a larger share of education dol- 
lars. Furthermore; from the standpoint of state 
-and local governments, these-claims all com- 
pete with the collateral need to meet costly 
standards in such areas as sewage treatment, 
drinking- water quality, and transportation ac- 
cess for the handicapped. All claimants cannot 
be satisfied simultaneously. Under these cir- 
cumstances, fhen, the sheer number of pro- 
grams raises significant obstacles to implemen- 
tation and compliance* 277 

Finally, ea?e of enforcement also depends, at 
least in part,' on the character of the require- 
ments themselves: 

When the regulations are simple, vi- 
olations are easy 10 find and prove, 
and compliance or noncompliance is 
a matter of will more than of feasibil- 
ity, theft enforcement can proceed as 
regulatory theory says it should. But 
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when the regulations are so complex 
. that it is not clear what any particular 
person must do to comply, when 
noncompliance is not easy toAem- 
onstrate, or when there are any^um- 
ber of technical, and economic ex- 
cuses for noncompliance, theft 
enforcement is a difficult and time- 
consuming process. If, in addition, 
the rules themselves are changing 
continually in pucsuit of an evolving 
goal or in light o.f unfolding informa- 
tion, enforcement ... becomes 
impossible. 271 

There ate many instances in which specific 
statutes were enacted by Congress without 
much concern for potential pitfalls of irnple- 
mentation and enforcement. For example, in 
adopting the Clean Air Act Amendments of 

'' 1970, a Congressional desire for dramatic ac- 
tion led it to disregard possible technical 
obstacles— including the question of whether 
national air quality standards cbuld be attained 
under even the best possible circumstances. 27 * 
Thus, the history of the program has been de- 
scribed as an attempt to "implement policy be- 
yond capability/' 2 * 0 Similarly, the Clean Water 
Act required municipalities to construct (or up ; 
grade) wastewater treatment plants to meet na- 
tional water quality goals, and Mno/e than $28 
billiort has been expended toward this objec-, 
tive. Yet, many of the new plants biKJt have 
dom or never worked as expected. Deficien- 
cies in design account for many of these 
shortcomings, 2 * 1 technical "difficulties'also 
have hampered the operation of lift-equipped 

• buses intended to serve the handicapped, and 
the health planning agencies mandated by fed- . 
era! law have not been able to control hospital 
costs. 

i 

Limited resources* The 'Scope 'of the regula- 
tory enforcement task also must be measured 
against limitations on the respurces available 
to governments at each level. Agencies often 
do not possess eitjjMMhe personnel or the 
funding fevels neefssary to assure full 
compliance. 

Recognition #iat this is a serious shortcom- 
ing may come as a shock'fto tho^e who believe 
that federal agencies are bloated* with thou- 
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sands of unnecessary, intervention-minded bu- 
reaucrats. Staffing for regulatory agencies did 
more than triple between 1970 and 1980^ and 
there was a more than six-fold increase'in posi- 
tions with the agencies oriented toward social 
{as opposed to economic) regulatory objflfc- 
tives. 2 " Still, the growth of national reifSonsi* 
bilities has outpaced the rise in federal person- 
nel in many regulatory areas. Sheer manpower 
is one consideration; .expertise is another, A 
r shortage of technical experts, or a lack of ade- 
quate training, also has been identified as an 
' obstacle to federal monitoring and ;enfbrce- 
" ment 2 *' . . 

To cite just one case, EPA^regional officies 
have lacked ,adequate staff to authorize, re- 
view, and monitor state. hazardous waste pro- 
grams. In 1979, EPA officials indicated that they 
would^ require frorrurfour to six times the t>um- 
bpr of aides to car* out thei/* responsfbilities 
effectively. 2 ** Similar observations fj&ve been 
made about staffing shortfalls for a/great many 
othec environmental, civil rights, And health 
regulation programs. And these shortfalls are 
nof surprising; gtv,en the % budgetary constraints 
of the past half-decade as well as. the tradition- r 
al Congressional opposition to enlarging the 
federal work force. 28 * 4 

Lile theif national counterparts, state and lo- 
cal governments also may be hindered in their 
efforts to rn^et regulatory standards by a lack 
off adequate resoQfces, In a comprehensive 
survey of five major programs, the GAO found 
that state environmental agencies are. plagued, 
by staffing problems and difficulties in ob- 
taining- funding. 2 " Because of comparatively 
low salaries, states c#mot compete successful- 
ly in. the marketplace fo/* professional engi- 
neers. Consequently, program continuity is 
hampered by high levels oflturnover and staff 
vacancies. Although Washington provides 
grant funds to help implement many environ- 
mental programs, uncertainties about future 
federal funding levels make program planning 
'difficult. Furthermore, annuaf program grants 
are often issued late, which' has sometimes re- 
sulted in the termination (pr threatened termi- 
nation) of state employees. \ 

A lack\)f resources also has (imited compli- 
ance with the requirements of the Education - 
for All Handicapped Children Act • PL 94-142 re- 
quired that an "appropriate education'' be 



f made avail^)le to all handicapped children by 
September 1, 1978. However, a shortage of" 
funds n^/ded for personnel, s|fca£e, and sup- 
. plies has; been the principal barrier to full im- 
plementation. Federal grants have been signifi- 
cantly below authorized amounts, and most 
state education funding is not increasing r^pid-* 
ly enough to serve all handicapped children in 
the near future.** 7 

Although it can affect all state and local gov- 
ernments, as well as Washington, a tack of ex- 
pertise is especially likely to be a problem for 
the nation's many small jurisdictions. For ex- 
ample, the 1974 Safe Drinking WateY Act devel^ 
oped standards to assure the helthful quality of 
- public water systems { - However, compliance 
with the requirement^ in thousands of cases, 
appears to be the exception #Mtffcy of the viola- 
tors | re small systems, which often lack full- 
time and properly trained operators. 2 " In the 
same way, the development of nejrf sewage 
treatment plants by small communities has 
been difficult, GAO found, became **, 

the sewer district officials were pri- 
marily local residents having little or 
no sewer system expertise. Many of 
these off^als were highly frustrated 
by the Jack of state and EPA help with 
their construction efforts. Unfortu- ■ 
nately, st^e and EPA officials typical- 
ly do not have time to, help small 

communities, 2 ^ ^ 

r ,' ' ',- 

In st>me instances, federal and state agencies 
have competed with each other for a scarce 
supply of expert personnel. The Office of Sur- 
face Mining experienced some difficulty in fill- 
ing many of its staff positions in both heac(- 
quarters and regional offices. It solved this 
'problem, in part, -by hiring away inspectors 
from state strip mining controragencies^pme 
states, not surprisingly, protested that they had 
borne the cost of providing training, 'but were 
unable to match higher federal salaries, 2S0 

Political liabilities. Enforcement also tan be 
hindered by political considerations. The bask; 
, problem is that, although the generaj objec- 
tives of a program may be popular, theHhreat 
or imposition of sanctions almost universally is 
not. No one — from the member of Congress to 
the mayor and proverbial ''man in 'the 
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street''-3^ gs'to hear that his or her communi- 
ty is aboutTtr-ttise education, highway, or 
health funds, although such grant cutoffs are ' 
the most important form of regulatory sanc- 
tion. -For this reason, there is an extensive his- 
torical reco/d demonstrating that such penal- 
ties are very seJdom imposed*. ivt Neither do " 
most officials and citizens like to find them- 
selves threatened with fines or monetary dam- 
ages, or to have their schools or other public 
facilities brought u,nder the watchfijl eye ofa 
fedefal* judge. 

Enforcement actions; then, often generate 
political resistance, at every level, -First, it may 
be doubted that Congress itseff always intend- 
ed to be taken at its word in adopting tough 
standards and harsh penalties- To many Iegisla- ' 
tors, a regulatory policy may simply be a synv 
bolic signal to those constitqents who adyocate 
a particular cause; to others, it may be nothing 

^more than.the return ofa favor to a colleague 
for his or her support on some other issi;e. 
Given the political environment in whip h such 
policies are conceived, it is not surprising that 

{ many are not rigorously enforced. 

Second, executive branch officials do not al- 
ways have sufficient ardor for* the performance 
of their assigned tasks. This charge!, at least, 
was leveled in a study of Title IX. The Office of 

"Education, Fishef and Pottker concluded, 

has demonstrated no real interest in 
the problem of sexism, -The strong 
and close tie? held by OE officials 
\ vyith various, pacts of the male- 
dominate education community has 0 
probably been responsible for the 
unaggresive performance of OE.^ J 

They also argue that top administrative officials 
f*ave never regarded the mission of the Office 
of Civil Rights to be ''strict and total compli- 
ance with the law of Jhe *and^ ; Rather, "poJiti* 
cal expendiency" has been the "guiding princi- 
ple" of OCR's operation,^ 4 

& a general rule., it is probably true that ' 
agency personnel have' a stronger cpmmitment 
to tfcxr principal objectives of their programs 
than to the multitude of secondary goals added 
on through cfosscutting and other kinds, of 
new regulatory requirements. Highway offi- 
cials, for example, might reasonably be ex- 
pected Jo be more concerned with building 



( and maintaining the natipn's roads than With 
worrying about whether contractors have an 
appropriate race-age-sex-mix among their em- 
ployees; or whether a new ro^d might damage 

Van interesting archeologicaj site, or whether 
trafffcT loads will adc(jo air pollution, or if a par^ 
ticular state has. removed enough of its bill- 
boards or is enforcing the 55 mph speed limit 
adequately. Th<e simple fact, as OMB has 
stressed, is that requirements of these kinds 
competently an agency's primary mission for 
limited amounts of time, manpower and 
funds. 3 " \ ^ 

Even when their; own personal commitment 

V v is strong, however, federal officials may be re- 
luctant to adopt a stance as tough enforcers, 
and there are good programmatic and political 
reasons for not doing so. Because they depend 
upon stfate and local governments to achieve 
their own agency's mission, federal regulators 
need to maintain spme kind of a working part- 
nership. Harsh sanctions undermine the bonds 
needed to make programs work' arid, if they re- 
sult in grantee withdrawal, can totally frustrate 
the attainment of national objectives. More- 
over, some pain is fnflicted on those the feder- 
al governmerltrintended to help; 

Whenever a % fiscal sanction is 
imposed the individual program ben- 
eficiaries* are the losers . ... The par- 
adox is, of course, that the grantor 
,has ended up 0unishing the very per- . t 
sons that it sought to aid through the 
■„ federal standards and their 
enforcement. 2Ht 

\ In the Clean Air and' Clean Water Acts, as 
w^i as othef partial preemption programs, fed- 

' jp»Tequirements are^backed by a dual sanc- 
, totk Ttfe threat of withholding funds is tied to 
federal assumption of state program ■ imple- 
mentation. Yet, federal officials are 'reluctant 
to take this step because 

withdrawing federal aid places EPA 
officials in the positk>D of per- 
forming pollution control activities 
for the states when EPA is no better 
equipped with adequate resources 
(furids and personnel) than the states 
and is certainly ill-equipped to deal 
politically with either governmental 
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ox private polluters iri the states. If 
EPA officials had to carry out polfu-. 
tiqn control and abatement for a* 
.state, it would slow dow#. activities 
both in the state and nationally, be- 
cause EPA officials would have to put 
aside their own work to do the 
state's work, 297 # 

Similarly, the Department of feabor has re- 
frained from being/'tough" on* the states iil ad* 

ministering OSHA, in partjbecause * 

. « . . * * . 

federal officials sensed* that they 
might need <state 'help to/make the * 
program work. Some state. programs 
had acquired decent reputations for 
effectiveness. If the states did not 
participate, it was not clear to OSHA 
administrators thakthey could extract 
enough resources from Congress to 
enforce the law vigorousfy. 2 ** 

Pervecsefy, as these comments might imply, 
the larger* the sanction, the more damage can 
be done; hence,, the less likely penalties are to 
Jbe imposed. This same principle lies behind* 
nucleaY deterrence, and gives rise to what 
some program analysts 'describe as the "atom 
bomb" effect. ^ Initially, the r 55 mph speed 
limit law requrred the withholding of all high- 
way construction grants from noncomplying 
states. In practice, the economic-and political 
repercussions of such a funding cutoff would 
be so severe t,hat state officials regarded the 
provision as an "empty threat/' Still, it was a 
threat they resented. GAO recommended that 
enforcement* would be improved if the jaw' 
took a more cooperative approach; 500 and the 
penalty was in fact reduced in 1978. I^i the case 
of the national health planning act, some states 
appear to have gone along with federal re- 
quirements simply to avoid losing public 
health grants, but without making a real com- 
mitment to the success of the program. For 
this reason, Washington might be better off 
encouraging, rather than coercing, state partic- 
ipation/ 05 ' * 

In some instances, a fear of the political ' 
baektash that coutd result from lough enforce- 
ment actions has forced,, program advocates to 
trea6 lightly. This was the case in late 1982 arid 
early 1983, when ' many environmentalists^ 



who had often charged the Reagan Administra- 
tion with weakening the national commitment 
to anti-ppllution |gws — ppposed its threat to 
impose sanctions under the Clean Air Act 
against hundreds of counties that had- failed to 
meet air quality goals- The penalties prescribed 
by the law, which EPA viewed as mandatory, in- 
cluded cutoffs of highway and pollution c6n- 
trol funds ancT^a ban on new construction. 
Many members of Congress and environmen- 
tal group lobbyists contended that the admin- 
fctration's action was politically motivated, in- 
tended to force a weakening -of the statute- 30 ? 
The crisis was resolved in june 1983, when 
William D. Ruckelshaus—who had replaced 
Anne Byrford as EPA's administrator — reversed 
his predecessor's policy position, 301 
■ i 

finally/federal officials, being political crea- 
tures, cannot afford to ignore the possible im- 
pact of tough actions on their status and ca- 
reers. Enforcement of school desegregation in 
the North ran aground when the Office of Edu- 
cation, in 1965, threatened to cut off grant 
funds to the City of Chicago. <As the story goes, 
Mayor Daley— then one of the nation's most 
powerful local political leaders— threatened to 
pull Congressional votes from the Highway 
Beautificatiori Act (wljich was one of Lady Bird 
johnson's favorite programs) if the sanctions 
were imposed. 3 * 4 President Johnson barred OE 
action, shoyving that - 

political pressure could be used (by 
and on the President' down) to stop - * 
? desegregation efforts, School dis- 
tricts could push resistance to feder- 
al implementation outside rhe edu- 
cation profession .... The message 
was clear: ... if HEW officials did not 
want to be burned, they were wise to 
4 handle the northern and western 
states with care and some 
distance. I0S " ■ „ 

s 

« 

Two Saving Graces * ' 

As the foregoing account suggests, federal 
regulatory efforts have been hampered by 
weak enforcement, which is itseff a prodvctof 
the magnitude and complexity of the task, lim- 
ited resources, and the political liabilities of 
imposing sanctions, Partially for these reasons, ^ 
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accomplishments have often fallen well short 
of specified national goals.. . 

Two qualifications to this general conclusion 
are in order, however , First, at least from the 
standpoint of some observers, thg^ack of en- 
forcement js the ^saving grace" of the 
intergovernmental » regulatory system. Givfcn 
♦he multiplicity, excessive rigidity, and speci- 
ficity of federal rules; enforcement shortcom- 
ings may be necessary and desirable, jtecause 
Congress, bureaucrats, and the courts seefp p 
be inclined to over-regulation— and are Vffen 
unwilling to review their handiwork to undo 
past erross— it may be just as well that the en- 
forcement process is biased in the opposite 
direction. 

* Thus, to Richard Cappalii, the "secret ingre- 
dient" that long allowed- the grant systfem to 
function somewhat smoothly was the tacit un- 
derstanding that many aid conditions were 
simply formalities; 

In other words, while everyone 
"agreed" to comply with dozens of 
grant-in-aid "strings," few grantees 
were even remotely aware of the 
terms and details of most of the fed- 
eral mandates. 30 * 

Similarly, most federal grangers left unread 
much of the voluminous paperwork submitted 
for their review. The University of California- 
Riverside study of the impact of federal and 
state mandates on local governments also con- 
cluded that « 

one of the coping strategies which 
local jurisdictions employ when 
faced with the cost overload or 
unpopularity of mandates is hon or 
partial compliance* In a number of 
cases, the field associates reported 
that the local goverrjment officials 

* they interviewed were just no* famil- 
iar with the mandate. This experi- 
ence, was true, of course, for minor 
procedural mandates and for some 
rather esoteric program mandates. 

* Some mandates were ignored be-*~^ 
<;ause they were considered obso- 
lete: an example is the requirement 

in one state that all dogs in the city . 
^ be counted each year.-* 07 » 



In the late 1970s, however, this attitude of 
mutual accommodation and acceptance was, 
dissolving. Congress, federal auditors, interest 
"groups and the courts became much , more in- 
sistent on full compliance with the letter of the 
Jaw % 3fli this new insistence helps to account for 
the simultaneous backlash against excessive 
regulation and, trie growing clamor for regtila- 
tory relief and reform. 

A second saving grace is that there is reason^ 
to believe that the actual levels of compliance 
are somewhat better' than the enforcement rec- 
ord might seem to suggest, ft has >een ob- 
served that , * 

-enforcement is not the sole means of 
assuring compliance with regulatory 
directives. Businesses obey regula- 
tions f#r 4 host of reasons — moi;al or 
intellectual commitment to underly- 
ing regulatory objectives, belief in 
the fairness of procedures that pro- 
duced the regulations, pressure from, » *• 
peers, competitors, customers or 
employees, conformity with a law- ^ 
w abiding self-image— in addition to 
feartand punishment. It is a com- 
monjWace that no regulatory com- . 
n\and will succeed without substan- 
tial voluntary compliance. 3 ?? 

The general goals, If not the specific provi- 
sions and procedures, of many federal regula- 
ton/programs are now widely accepted. Com- 
pliance, then, does not require close scrutiny • 
or each and every case; rather, it depends 
upon a sifting mechanism to identify and pun- 
ish the exceptional violators. Most people, for 
example, drive at a reasonable speed and obey 
speed limit laws as matter of safety and 
conscience— coupled with fear of theSocca- 
sionai speed trap. On the other hand, aXna- 

- tional expawtfnce during the Prohibition era 
shows— and the effort to enforce the 55 mph 
limit in some states indicates— rules that are 
too widely flaunted cannot be enforced by nor- 
mal regulatory mechanisms. "Like traffic laws, 
regulations are seldom enforced," one analyst 

' has commented. "Far from being able fo do 
the whole job, regulatory agencies can do so 
little that . they must be usld carefully if they 
are to have any;etfect. Theft- first task must be 

' .A , : 
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to curtail the worst abuses, not wasting time 
on unimportant issues . , > <"? 10 . 

x If businesses can be expected tb comply vol- 
untarily with many regulations, a stronger pre- 
sumption in favor of obedience mxrst be 
granted to most governmental jurisdictions. 
After all, they are open to political pressures 
from the ^ime voters and pressure groups that 
influence national policy. Indeed, in many 
cases, state and local governments pioneered 
the' new wave of social regulation. ProminerU 
examples include California in air pollution 
control, occupational safety and health, and 
hazardous waste disposal; Massachusetts in 
education for the handicapped; Minnesota in 
water pollution control; New Jersey in health 
care cost containment; and, West Nfitgfhia in 
surface mining regulation. Nearly all areas of 
racial, aga, and sex discrimination were ad- 
dressed by many state^before Washington en- 
tered the scene. For example, Tjtle VII of the 
1964 Civil Rights Act was closely modeled on 
state fair employment practices legislation. In 
other instances, federal rules and regulations 
- have *prdffuced supportive constituencies, 
which can be counted on to further the objec- 
tives of national programs ever! in the absence 
of regular enforcement procedures. J[hus, ojie 
V field study concluded that "it is oovlous that 
many mandates have been institutionalized 
and the activities introduced by the mandates 
would continue even if the mandate were 
withdrawn." 311 As a consequence, the Reagan 
Administration's policy of deregulation has had 
very little impact on such.sjates as New Yofk: 

ctosscutting regulations, such as 
those concerning discrimination, en- 
vir6n mental protection, and safety 
standards, are generally enforced by 
the. state, not because of federal re- 
quirements/ but because citizens 
support them. New York was in 
many instances a model for the rest 
0 of the nation during the years of In- 
creasing federai-*egulation and con- 
tinues to regulate activity more than 
many other states. 312 

The overalHesson, then, is that state and lo- 
cal compliance with federal regulations de- 
pends in -part up<?n the commitment of state 
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and local officials, and the citizens they* repre- 
sent, to regulatory objectives. Lo^al political 
factors — which vary from program to program 
and jurisdiction to jurisdiction — are largely be- 
yond the control of federal agency administra- 
tors. 31 * On the whole, federal regulators are ei- 
ther unable or unwilling to monitor 
performance closely enough td assure adher- 
ence to federal directives. In some instances, 
however, state and local compliance is prob- 
ably greater than would be predicted, given 
the limitations of enjprcement efforts. » 

CONCLUSION 

Over the past decade or irttner, «he nation 
has undertaken a hew experiment in social pol- 
icy, and entered a new stage in its 
intergovernmental relationships. In the late' 
1?60's, and through at le^ast the mid-1970s, 
Washington turned increasingly to programs^ 
based upon the "stick" of regulation rather 
than the '"carrot" of financial subsidy in its 
dealings with state and local governments* 
Many new programs, especially in the areas of 
environmental protection and civil rights, rep- 
resented a sharp departure from past practices. 
' How has this effort succeeded? Generaliza- 
tion is difficult, given the diversity of pro- 
grams, but the foregoing discussion certainly 
illustrates^ number of potential pitfalls. Regu- 
latory implementation, as it turns out, is a de- 
manding task for a1! concerned:- federal 
agencies, state~and local governments, and the 
* courts. Many regulatory" programs, to summa- 
rize briefly, tend to be overly detailed, poorly 
enforced, and slow to get off the ground. 
Years may pass before statutory language is 
translated into specific, enforceable rules. 
v Agencies and the courts often develop inflexi- 
ble, particularistic standards that provoke po- 
litical opposition and promote litigation. Many 
of the resulting rules, however, are never fully 
implemented, Agencies typicially lack the re- 
sources that would permit a close monitoring 
of actual performance and lack the will to 
impose tough sanctions on violators. 

Consequently; almost no one is satisfied 
with the final product. Program advocates, 
whife staunchly defending program goals, 
chiljge federal, state, 4nd local mismangement 
and bemoan inadequate enforcement. State 
and local governments complain about "nit 



picking" rules poorly suited to their own, of- 
ten quite varied circumstances; protest against 
the f4scal burdens of meeting federal require- 
ments in an era of scarce resources; and chal- 
lenge regulations thafr violate areas of state 
sovereignty or statements of legislative intent. 
All parties agree that delays and uncertainties 
hamper effective administration. — — ^ 

These observations signal a warning aboul 
the possible limitations of a regulatory ap- 
proach to federalism. Just as an earlier genera- 
tion of implementation analysts discovered 
that social problems cannot be solved simply 
'by "throwing federal money" at them, more 
recent research indicates that "throwing rules" 
at pr6blems does not eliminate them either. 
On the contrary, largely as a result of these ef- 
forts, the old ideal. of "cooperative federalism" 
has too often been replaced by new patterns of 
attempted coercion and protracted conflict 
Thus, a new critique, rooted in considerations 
of intergovernmental relations, must be added 
to the already voluminous criticism of regula- 
tory performance by economists, lawyers, his- 
torians, the business community, activist 
groups—and many regulators themselves: 

However, the diagnosis of these difficulties 
does riot easily translate itself into specific 
remedies. Many economists, in particular, be- 
lieve that most regulation should be replaced 
with "market-like" incentive systems. How- 
ever, if cannot be said with assurance that 
intergovernmental regulation is kny more 
failure-prone than grants-in-aid. On the on^fe 
hand, efforts at coercion do seem to spang W 
high levels of resistance and to slow down the*'' 
implementation process. On the other hand, 



the threat to impose sanctions— despite all of 
the limitations described above— may well as- 
sure somewhat greater acceptance of national 
goals than the more neariy voluntary strategy 
of assistance subsidies. 

Neither has it been demonstrated that 
intergovernmental regulatory programs work 
more poorly than those administered directly 
by federal agencies themselves. This is true 
even though many implementation analysts 

f warn against the extra confusion that can result 
from adding, more participants to the imple- 
mentation process. Again r a two-fold argument 
is plausible. State and local involvement' may, 
on the one hand, make program outcomes 
more difficult to control. But, at the same time, 
performance may be better where the federal 
government is able to enfist state participation 
and take advantage of state administrative and 
fiscal resources. 
What can be said, with some assurance, is 

.that many of the factors that spurred political 
acceptance of intergovernmental regula- 
tion—identified- in an earlier chapter in this 
report— work against effective regulatory per- 
formance. Because of the strong political sym- 
bolism involved vin faking tough stands against 
serious social ills, and because the costs of 
regulation are borne chiefly by state and local 
governments or the private sector, legislators 
often give too little attention to possible pit- 
falls in program design. These weaknesses 
generally become apparent during the imple- 
mentation process. Confrontations - with 
administrative, fiscal, technological, fegaj^ and 
political constraints can often be delayed— but 
they cannot be put off indefinitely., 
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- Chapter 5 

The Impact of 
Federal Intergovernmental Regulation on* 



State and Local Governments: 
A Review of Current Research 



< 



v Mandating has been little studied 
and only partially understood.* ' 

' ^ The Underlying premise of preceding chap- 

ters Has beerr that intergovernmental fegula- 
tioa is having an increasingly important'effect 
" . on the policy decisions and operations of state 

and local governments. This premise stems 
from the growing chorus of complaints about 
4 regulation by mayors, governors and county 7 

officials and from impressions built up- piece- 
meal by a host of separate program evalua- 
Y. tions. Unfortunately, the precise administra- 
tive^ fiscal and political effects of federal 
, . regulations on state and local gove2nmgnts 

, have been subject to surprisingly little system- 

H "> atic study/ Only two ccyjnprehensive impact 

studies have been produred to date, although 
several less intensive surveys and reports on 
single jurisdictions have been performed. 
. , These pioneering studies confirm impres- 

sions that intergovernmental regulations can 
\ 4 impose- substantial costs on subject jurisdic- 

J tions. Furthermore, they have produced a 

more sophisticated understanding of mandate 
impacts and have identified issues deserving 
more research. The fintflngs of these prelimi- 
— nary studies are reviewed in the course of thrs^ 
chapter, and a variety of generalizations and 
- conclusions are distilled from them. In particu- 

lar, available research indicates that: 

\ ; . 155 
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o There are serious obstacles to accurately 

- measuring" the fiscal costs of federal 
mandates- 

a The nonfiscal effects, of regulation, includ- 
ing increased administrative inefficiency, 
reduced levels of government services, 
and the erosion of State and local-govern- 
1 ment authority, may outweigh the fiscal 
costs of regulation, but thVse effects have 
not been fully catalogued ahd measured. 

o Individual mandates can have widely vary- 
ing effects on different jurisdictions, 

□ Although the most serious impacts result 
from the combined effects of rtoultiple re- 
quirements, a handful of new regulations 
has been especially burdensome\n recent 
year*. ; . /. . Y I 

a Few efforts have been made to assess t\\e 
benefits of regulations in a comprehensive 
manner. • ■» \ 

n Local governments have found that stat^ 
mandates as well as federal bnes impose^ . 
substantial costs. \ 

- Despite such findings, the limitations on cur- 
rent research'are considerable. Existing studies 
utilize different definitions of what constitutes 

a federal "mandate" and they employ very dif- v 
ferent analytical techniques, so comparisons 
between the studies, can be difficult, \4any of 
the A best reports fotus exclusively on 
estimating the fiscal co**ts of intergovernmental 
regulation, devoting very little scrutiny to im- 
portant nonfiscal effects. Moreover, most of 
^Uhe impact studies examine only local effects, * 
*devotrng much less attention to the states. 
Such factors led the authors of one pioneering " 
study to conclude that: 

The mandate -subject is bigger and 
more complex than even we 
thought before beginning this re- 
search. We commend tfye field to other 
researchers, both practitioners and 
theoreticians. 2 * 

Additional reiearch surely is required, and the 
research- limitations that gave rise to this y call " 
should be borne in mind as existing studies are 
reviewed. 

THJE RIVERSIDE STUDY 

Probably the most ambitious and influential 
study about the impact of federal (and state) 
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regulations on local government wa§ per- 
formed by Professor Catherine Lovell and her 
colleagues at the University of California at Riv- 
erside. 3 This study was an exploratory effort to 
define and survey the universe of federal and 
state mandates in order to lay the groundwork 
for future research. As might be expected with 
a preliminary venture, questions have since 
been raised^tbWt various aspects of the study/ 
including its definition of "mandate," its enu- 
meration of mandates, and its methodology for 
calculating their expense. .Nevertheless, its 
findings have been widely cited in the 
\ intergovernmental and regulatory literature, 
and its conceptualization of mandate charac- 
teristics has greatly influenced subsequent 
research. 

Scope and Methodology of the Report 

The Riverside study sought to achieve sj>ven 
" ambitious goals in the course of its research; 

p to construct a workable definition of 
mandates; > 

^ to develop a classification of mandate 
types; 

u to develop an inventory of federal and 
state mandates applicable to general pur- 
pose local governments; ' j 

o to examine the fiscal impacts of federal 
and state, mandates in t^jh local 
governments; 

a to develop a research model for assessing 

mandate impacts; * 
a to explore options for mitigating mandate 
*> impacts oft focal governments; and 

s to expand knowledge about the mandate 
issue. 

•3 

In order to assess'the total regulatory burden 
on local governments and to permit compari- 
sons, both state and federal mandates were in- 
vestigated. A list of federal mandates was de- 
veloped through a search of the Code of 
Federal Regulations. State mandates were cata-s> 
logued in five different states — California, 
North Carolina, New Jersey, Wisconsin and 
Washington — using a variety of state sources. 

One city and one county were selected in 
each of the five to study the:iocaf impacts of 
these mandates. 4 Fltfld associates were sent to 
each jurisdiction to'examine government rec- 
ords and, to interview officials about the effect^ 
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.of a selected number of mandates. The re- 
search focused almost wholly on fiscal impacts, * 
although it also acknowledged the Importance 
of political and institutional impacts. 

Mandate Definition and Typology 

The Riverside study adopted a sweeping def- 
inition of intergovernmental regulation in car- 
rying out its research. A mandate was defined 
v as "any responsibility, action, procedure or 
anything else that is imposed by constitutional, 
legislative, administrative, executive or judicial 
action as a direct order or that is required as a 
Condition of aid/* 5 By considering any condi- 
tion of aid a mandate, this definition requited a 
count of all program requirements associated 
with every federal-focal grant. It thus differed 
from the definition employed by the ACIR in 
this volume, which focuses on newer, more 
coercive forms of intergovernmental regula- 
tion. Using the broader definition/ Lovell and 
associates identified 1,259 federal mandates,* ■* 
although^iny particular jurisdiction was affect- 
ed by only a portion of this number/ Of this 
total, 223 mandates\vere found to be direct 6r- 
ders and 1,036 mandates were conditions of 
aid. 

Unfortunately, the study provided no listing 
of these mandates ngr any specific examples of 
each kind. This makes it difficult to ascertain or 
evaluate the methodised for translating the 
substance of federal regulations into numbers 
of mandates. 8 However, an independent re v 
view of some of the raw data compiled for the 
study raises unsettling questions about the va- 
lidity of the mandate inventory. For example, 
the relatively streamlined Community Devel- 
opment Block Crant Program was considered 
to entail 32 separate mandates, while the high- 
ly complex Clean Air Act was said to comprise 
only nine. Curiously, General Revenue Sharing 
was coded as promulgating five separate direct 
order mandates. Crosscutting requirements 
like Title VI of the Civil Rights Act and environ- 
mental impact statements appear to be 
counted separately each time they are men- 
tioned t rt the regulations of individual pro- 
grams. In fact, Title VI is counted once as a 
general requirement applying to all HEW as- 
sistance programs and again as a reqpirerhenr 
of specific public health programs. Such irreg- 



ularities suggest that the authors' caveats con- 
cerning usage of the mandate inventory are 
well advised and should be consrdered during 
all subsequent analyses based upon this data. 

Although there are problems concerning its 
estimation of the number of federal ♦require- 
ments, the Riv^iSide study did develop the 
most sophisticated conceptualization of man- 
date types found in the impact literature. This 
typology is reproduced in Table 5-1 . Most fed- 
eral mandates were found to be procedural 
rather than programmatic in character. That is, 
they pertain to reporting, accenting, and per- 
formance procedures rather than a require- 
ment that a certain activity or program be es- 
tablished. Seventy-six percent of them were 
vertical in application*— directed at "only one 
function, department or program."* The re- 
maining 24% of federal mandates were classi- 
fied as horizontal, which apply across-the- 
board. Although smaller, this latter category 
was found to have grown most rapidly in re- 
cent years, in terms of prigin, 96% of federal, 
mandates vyere deemed to derive from regula- 
tion while 3% v stemmed directly frdm statute. 
Eighty-two percent were classified as condi- 
tions of aid compared with 18% direct orders. 
Approximately 75% of the conditions of aid 
were promulgated by only three federal enti* 
ties: HEW, HUD, and EPA. Many direct orders, 
however, were traced ,to independent 
agendes, 1 

On some of these dimensiqns, federal regu- 
lations appeared to differ sharply from patterns 
found among state mandates. Such differences 
may have been illusory to some extent, reflect- 
ing variations in the sources ysed for 
compiling state and federal regulations. < As- 
suming'this was not the case, however, only a 
fraction of federal mandates was found to ema- 
nate directly from statutes, while 80%. of state 
mandates were statutorily derived. Moreover, 
95% of state mandates were classified as direct 
orders, compared with less than a fifth of fed- 
eral ones. In addition, the states examined in 
the study had an average of 683 mandates, or 
approximately half the calculated number of 
federal ones. However, the states varied widely 
in their numbers, of mandates* ranging from a 
h%jbof 1,47$f in Califo/nia to a low of 259 in 
NortfcCarolina, 1 * (See Table, 5-2.) . * 

The numbers of both federal .and state man- 
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Table 5-7 

Distribution of Federal and State Mandates, by Type, 
Application, Origin, Vehicle and Function 



j 

Federal 



Stat* 



■ TYPE 

Program 

Quality 
Quantity 

Procedural 

Reporting \ v ; - 
Performance 
Fiscal . , 

y Personnel - 
Planning and Evaluation 
Recordkeeping 

Constraint 

Base 
■- Rate » 

Expenditure Caps 

TOTAL 



Percent 



9.9 
5.6 
1.0 

36.7 
12.5 
9.5 ' 
8.1 
4:? 

0.3 
0.1 
10 ' 

100.0 



Number 

■ 


Percent 


Number 


125 


5.4 


183 


71 - 


4.0 


137 


12 


1.1 


36 


158 


15.8 


539 


463 


38.7 


. 1322 


147 


11.6 , 


397 


' 120 


8.6 


.297 


77 




90 


57 


3.5 


118 


1 


3.0 


101 


1 


. 4.0 


138 


* 13 


*, 1;5 


* 52 » 


1255 1 


.100.0 , 


34.15 






■* ; ,- 


961 


. 91.2 


* 3114. ' 


299 • 


. 88 


300 



METHOD Of APPLICATION 

.Vertical ♦ 
Horizontal. 

" TOTAL 



76.3 
23.7 



100.0,. 

„■■■«■„■■. . . , 



1260 



3$1 Af 



ORIGIN 

Law ' \ 

Executive Order - ■ 
Administrative Regulation 

. TOTAL 



3.3 
1.1 
95 6 '» 

190.0 ' 



41 
14' 
1205 

1259 



8o;o 
on 

18.8 
98.9 



2739 
4 
641 

3415 



VEHICLE OF, APPLICATION 

Direct Orders 
'Conditions of Aid 



TAL 



18.0 
1 82.0 

100.0 



223 
1036 

1259 



95.7 
4.3 

100.0 



3268 
147 

3445 



Table 5-1 (continued), • 
Distribution of Federal and State Mandates, by Type, 
Application, Origin, Vehicle and Function 



Fadaril 



Stat* 



• — .1 


r# rearm 




r#rC§nr 


NUinosr 


FUNCTION 






■ 'V 




Agriculture 


0.1 


1 - 




92 


-Cofnmimttv DswetoomeiiTt 

'WlliniWlIliy RrWf WlwJMISWIlt .. 


OR O 




1 v/.«f 




Community Sclancaa 


3.6 


. 45 


1.2 




Education 


6.3 . 


80. 


. 4.8 


165 


Environment 


7.9 


100 


5.8 


198 


Ganaral Qovarnmant 


16.2 


204 


34.4 


1176 1 


Haatth 


26.2 


' 330 


. 12.3 • 


419 


Public Aaaiatanca 


1.4 


18 


7 3-.1 


107 


Public Protection 


- 2.6 | 


33 


^ 11,2 


383 


RacYfatkm/Cultura' 


0.6 \ 


17 


' 1*8 


60 


Transportation 


3.0 


38 


4.6 


157 


Qanaral Regulation. , 


3.9 


13 


7.1 


243 , 


TOTAL • •■ 


160.0: 


1234 1 


100.0 


.: 3415 



1 These totals wete incorrectly listed as 1260 In the Riverside report. 

SOURCE: Catherine H, Lovell, et at, fedeva/ and S/afe Mandating on Local Governments; Art Exploration of Issues and 
C Impacts (Riverside, CA: Graduate School of Administration, Univeriftyo? California, Riverside, 1978), p. 2. 



Juried Jetton 



titles 

Milwaukee, Wl 
Wlnsior>-|Llem, NC 
Olympfa, WA 
Trenton, NJ 
San Bernardino, CA 
Counties 
Dane County. Wl 
Guilford County, h<C 
Trrurston Coonty, WA 
Somerset County, NJ 
Orange County, C^ . 



Tabte5~2 

Federal and State Mandates, by Conditions of Aid, 
Direct Orders and Applicability 

FEDERAL * '» ; r STATE 

ContfMcifis of AW f Direct Orders Conditions of Akf Direct Orders 



Applicable 



Non- 
applfcaMe 



Appitesfcrte 



498 


^ "536 


115 


; 527 


507 


173 


. 254 


780 


93 


562 




32 


601 


433 


133 


566 


469 


126 


455 


579 


133 


217 


817 


55 


414 


620 


■ s 

26 


647. 


387 


86 



Worv 
spp^tesbfs 



100 
42 
122 
163 
82 

• 89 
82 
160 
189 



ApfHtofW* 



Hon- 
fppffcstte 



Appffeatfe 



Won* 
apptteabU 



20 


0 


- 574 




'58 


10 


0\ 


22* 




26 


63 


14 


340 




*68 


7 


0 


499 




'25 


7 


' 17 p 


528 




923 


15 


/ * 
5 


* 491 




141 


10 


0 


174 


* 


75 


66 


11 


337 




71 


7 , 


0 


515 




9 


18 


6 


1151 




300 



SOURCE; Catherine H. Lovell, et si., fidaral and Stat* Mandating oh tocai Governments.' An Exploration of Issues and Impacts (River- 
side, CA: Graduate School of Ad'ml nisi rayon. University of California. Rivsrifds, 1979), p. 62. 



dates have grown rapidly in req?nt years* The 
growth rate of federal regul^tipn increased^ 
markedly after 1960, witbthe perjbd of fastest 
growth occurring between 1971 and 1975, 1t 
Since that time, the rateNjf increase showed 
signs of slackening, althou^K total numbers 
continued to grow, \ 

Analyst* of Fiscal Impacts \ 

The core of the Riverside study was devoted* 
to attempts at comprehensively assessing the 
fiscal impacts of state and federal mandates on 
local governments. A great deal of Empirical 
research and conceptual theorizing was devot- 
ed to this end. Nevertheless, .Jjhe authors 
stressed that their research^ was limited and 
tentative and that their findings were not 
"definitive!" 12 

. According to 4he Authors, the most serious 

* «. problems encountered in the study concerned 

difficulties in measuring actual martdat4&-^pst^ 
They, observed that "there^is a wide gap^be- 
tween ... data needs . and data av^ilabili- 
'"^ty/'^for example-ten different categories of 
direct and indirect program costs affecting lo- 
cal government were identified, but many of 
ttese>^ould be estimated only roughly. 14 Th^o 
study dify make progress in conceptualizlngtfie 
real costs of mandates, but tfffs tended to com- 
'plicae the task of rfceasurement even further/ 
For example>tfje stuoy distinguished between* - 
true mandate coSts and actual expenditures on 
mandated activities- Frequently, portions of a 
mandated activity were already being per- 
formed by a jurisdiction pripr to the imposition 

* of Hie mandate. Thus^ll^vas reasoned that 
such '/prior casts" should not be attributed to 

* tH^r mandate. Even if prior costs are subtracted, 
however, a jurisdiction might have moveb to 
perform certain mandated ^activities independ- 
ently, whether the regulation ha.d been 
imposed or not. Therefore; true mandate costs 
should b# equal only to the difference be- 
tween current expenditures on mandated ac- 
tivities and the abstract or "preferred" level of 
spending on those Activities, which would oc- 
cur in the absence of any mandates. This, of 
course, ts highfyv^ub jec 1 1 ve . Moreover, the full 

' costs' of any mandate 'are registered only when 
there is full compliance, li this is lacking, then 
, full compliance costs— beyond any existing 



expenditures—must be estimated along with 
preferred costs. 

In response to thesfc serious difficulties, the, 
Riverside study undertook substantial efforts 
to simplify the task of assessing mandate costs. 
Field researchers in the ten jurisdictions did 
not attempt to produce a measure of all man- 
date costs for each government. Instead, they 
focused on only a selection of mandates in 
each jurisdiction, ranging from 38 mandates in 
Somerset County, NJ, t^J25 in Milwaukee, 
WI. 1S Moreover, different mandates were ex- 
amined in each jurisdiction* Same, researchers 
* focused on the mostPiexpensive requirements 
while others chose atbroad variety of them. 
Similarly, an economic model for analyzing 
mandate impacts developed^ Chapter 4 of the 
study subsumes only direct orders rather than 
the full range of mandates, 

Given all of these limitations, no dollar esti- 
mates of mandate costs^were presented in the 
study. The researchers reported, being "un- 
comfortable about their accuracy/ 1 * HoweveT, 
a varietKof other .fiscal impact data was 
presentedX ~ r . 

MANDATE EW^INIMX^RCS^ \ . * 

Among jurisdictions, mandates were judged 
to impose widely differin^xostsV Estimates of 
combined stat€ #ncf federal mandate costs 
ranged from 10% of total local^expenditures in 
1 J erne jurisdiction to 85% of local expenditures in 
another. 17 State mandates w^re found toWe- 
quire at least some local funduTg^ a greater 



ptifcentagf of cases than did federal mandates, 
but the authors warned tbat^ comparisons be- 
tween state and federal n^ncfates should be 
iade callously. • 
^sLrprisingly, local governments were judged 
to my a portion of mandatAfcosts more fre- 
quently for federal conditio^ of aid than for 
federal direct order mandates, aithoughMhis 
pattenTvaried among assisted functional areas. 
(See Aab/e 5-3.) There wer* also differences 
reported betweafi counties a|d citieS*, witb ciK 
ies reportijcpL paymfent of mandate costs in a 
lai^er percentage df cases. In making the&e 
payments, local governments relied almost to- 
tally on general vfunds. In particular, general 
funds were used exclusively to pay for federal 
horizontal mandates of alh varieties (See Table 
5-4). 
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• ■' ■ *■*'•'"' Table 5-3 1 

Funding Sources for Mandates— All Jurisdictions Combined 

. (in percent) 

QUESTION: WHAT ARE THE SOURCES OF FUNDINGlFOR THE MANDATE.? 

I * ■ 

IrrtersoVernrnentaJ 



local 

0#fitfffT Special 
Fid** Fin** 



FIDCRAL 

Direct Orders 
Conditions of AW 

STATE 

DJftot Order • 
Conditions of AM 

TOTAL 



30% 
45 



74 
43 

61 



1 



5 
0 



UNf 
Feo* 



5% 

0 



Federal 

Funds* 



47% 
49 



*S*e 



5% 
4 



7 
14 



5 
7 

21 



7 
21 



.Other 



4% 

1 



2 
14 



Number of 
Responses 



75 
191 



451 
14 

t31 



•Entries represent percenters response frequencies for such category of funding. If a mandate was funded from more than one source, 
each source is counted as a separate response. 

1 * J 

SOUBCE; Cathsrino.H, Loysll, et al. f FaHnral and $tam Mandating on Local Government; An Exploration of laaites and Impacts (River- 
side, CA: Graduate School of Administration, University of *Hiifom1a t Riverside, 1979), p, 162. * 



PRIOR COSTS 

The' Riverside authors emphasized that the 
preceding mandate expenditure data can only 
be interpreted properly in light of the level of 
rr^andated activity a jurisdiction would volun- 
tarily perform and its degree of regulatory 
compliance^ They found that/ prior to the im- 
position of federarrhandates, the jurisdictions 
studied were not performing the mandated ac- 
tivity at all in slightly over one-h;alf"bf the 
cases. In over pne-third of the cases, local gov- 
ernment^ reported performing the mandate 
fully before its imposition, and in the re- 
maining cases there was, partial fulfillment. 18 
Program mand&e activities were much more 
likely to have been performed prior to imposi- 
tion of the federal regulations than procedural 
ones. However, patterns of jpmor activity varied 
greatly among different jurtsdictiorts and be-' 
tween functional areas. . 



X 



PREFERRED COSTS 



Since many mandates were not performed 
fully in earlier^ears, it is not surprising that lo- 



cal governments reported that they would 
spend less on many mandated activit ies if the 
mandate were eliminated, Respondents indi- 
cated they >rvouId spend less on 68% of the fed- 
eral direct order mandates and on 34% of the 
federal conditions of aid." In both casesjhe 
number of respondents willing to spend tfriore 
was virtually nil. Again, these findings varied 
somewhat among different typfs 6f mandates 
and among functional areas. *n particular, fed- 
> era I horizontal mandates were deemed to be 
the least popular variety.^ 

COMPLIANCE, 

The authors'found the degree of compliance' 
with federal mandates to be "substantial but 
far from complete/' 20 Adherence to federal di- 
rect orders was judged to be the most com- 
plete, with full compliance found in 64% of 
* these mandates. 21 Federal conditions of aid, on 
the other hand, had a poorer record of full 
compliance than any 6t her state or federal 
mandate type. In nearly one^fi.fth of these 
, cases, nonadherence was reported. However, 
r full or substantial adherence was reported in 
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. , Table 5-4 
% . • ' Funding Sources for the various Mandate Types 

(in percent) 

QUESTION: WHAT ARE THE SOURCES OF FUNDING FOR THE MANDATE? 

Local ^ttrgownmemal / 




Qener al 


Soeclel 


Uaer 


FadareJ 


State 




. Number of 


Mandate Type 


Fund* 


Fund* 


Faa* 


Fundi* 


Fuosta" t 


Other* 


Reeooneee ^ 


FEDERAL, DIRECT ORDER* 
















Vertical Program 


A 
-^2% 




0% 


8% 


33% 


0% 


f 12 


Vertical Procedural 


44 


19 


7 


23 


7 


0 


43 


All V/ _J 

Aif V»f1*Ca4 


AA 


ifl 




20 


'13 


0 

.% 


\ 55 


Horizontal Program 


too v 


0 


o 


0 


0 


0 


' 3 

a * 


Horizontal Procedural 


100 


0 


. 0 


' 0 


0 


0 


8 


Alt « — - tj — — — A — 1 


1 An 


n 




Q 


0 


0 i 


1 11 

I ■ 


.# . 
AM Program 


53 


13 


0 


7 


26 


0 


IS 


AH Procedural 


63 


17 


6 


20 


a 


0 


»r 


Alt Twfvaa 

aji types 


53 


T5 


5 


17 


• 10 


0 


60 


F EuERAL CORD IT JON* Or AlO 
















Vertical Prfcgram * 


85 




0 


15 


0 !' 


0 


1 f 
i 


Vertical Quantity 4 Quality , 


50 


■ o- 


25 


25 


0 


0 


4 


Vert Jeep Procedural 


47 


4 


1 


37 ' 




0 


170 


Alt Varroai 


ou 


■ *J 


1 


36 ■ 


|p 


o 


187 


Horizontal Program 


too 


0 


0 


0 


0 


0 ' > 


•9 


Horizontal Procedural 


100 


0 


0 


' 0 


0 


0 


15 


eiea ■ * - - - — ^ " 

AW Horizontal 


luv 


n 
u 


n 


o 


• 0 


0 


24 


Ail Program 


91 


, 0 


0 


9 


Q 


0 « 




All Procedural # 
All Types * 


52 


3 
3 


°f 


34 

31 


10 
9 , 


0 * 
. 0 


185 
211 


STATE OIMCT ORDERS 










> 






Vortical Program 


56 


17 


20 


0 


0 


0 


i B 

-« 


Vertical Qv amity at QuelKy 


86 


0 


' 14 


0 


0 


0 




Vertical Procedural 


79 


4 


5 • 


7 


5 • 


0 


329 


All VOtllcat t 


/ 0 


c 

5 . 


fi 

V 


- 5 


5 ' 


o 


354 


Horizontal Program 


61 


6 


24 


8 - 


3 


0 


33 


Horizontal Procedural 


74 


' 5, 


5 


10 


5 


0 


19 


All nor worn at 


65 


6 ' 


17 


7 


4 


* 0 > 


5i 


AH Program 




f V 




4 


2 


0 


51 


AH Procedural 


79 > 


4 


5 


7 


ft 


0 


348 


* All Typea 


* ' 77 


5 


6 


7 




0 


406 


STATE COTOiTrOrfS OF AID 


t 














Vertical Program 


50 


0 


50 


.0 


| 0 


0 




* Vertical Quantity A Quality 


50 


0 


50 


Q • 


0 


0 


2 


Vertical Procedural 


60 


if 


w 




' 7 ' 


0 


15 


All Vertical 


58 


. r 


10 


5 


5' 


0 


19 


AH Program „ 


• 50 


0 


50 


0 


0 


0 


2 


All rroceourai 


60 


27 


0 


7 


7 


0 


15 


AH Types 


58 " 


21 




5 


5 


0 


19 


TOT At 
















Vertical Program 


60 . 


11 


13 


7 


9 


0 


. 45 


Vertical Quantity A Quality 


70 


0 


23 


7 


0 


0 


13 


Vertical Procedural 


06 


6 


4 * 


17 


7 


0 


557 - 


* 

Horizontal Program 


71 


4 


18 


4. 


2 


0 


45 


Horizontal Procedural 


88 


2 


2 




2 


0 


42 


AH Horizontal 


* 79 


3 


to 


4 f 


2 . 


0 


87 


AH Program 


65 


8 


16 


6 


6 


0 


90 


AH Procedural 


68 


5 , 


4 


- 17 


7 


0 


599 


AH types 


88 


8 


■ S 


15 


6 


a 


702 


' Entries repfeaent percentage response frequencies. H a mandate was funded from more than one source, each source is counted as a 
separate response. 

SO JrCE Catherine N.'LoveH, at aL fecfere/ and srafo Afandef/rtc on ioca/ Qownmtnts: Ah gxptoratkxipf l$*u*s *nd //noac-fa (River- 
' it side, CA: Graduate School ofwWmNtlraHon, UniyenMty of California, RrvafsWa. 1979), p, 167. 
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Z Table 5-5 4 

Degree of Compliance with Mandates— AH Jurisdictions Combined 

^ (In percent) 



QUESTION: HOW WELL IS THE MANDATE BEING PERFORMED? 



♦Not it ill* 



Minimally* Substantially* Completely* 



FEDERAL • ..'•V-; ii 

Direct Orders ; 

of Aid 

STATE 

Direct Orders 
Conditions of Aid 

TOTAL ^ , 



4% 

18 v 



7 
8 

10 



5% 
8 



2 
4 



26% 
41 



32 
32 

30 



84% 

'33 



59 
56 

56 



Number 

of 

Responses 



65 
221 



471 
25 

781 



"Entries represent percentage response frequencies. ■ 

SOURCE: Catherine H, Lovell, et at., federal and State Mandating on Local Governments; An Exploration ofls$ua$ and 
IV \ ^impacts (Riverside, CA: Graduate School v of Administration, University of California, Riverside, 1979), p. 188. 



most of the -remaining cases. (See 7~a6/e 5-5.) 
Among jurUidctions, cities w$£e judged to 
have better records of compliance vyith federal 
mandates than counties, but again, compliance 
levels varied substantially between functional 
areas. . * 

Conclusions 

The authors of vthe Riverside study con- 
cluded that; - 

There are significant fiscal impacts 
/of mandates on local governments, 
- and . . . these Impacts have political 
arid institutional as well as fiscal 
importance,^ « 

Unfortunately, they deyoted little attention to 
such political and institutional consequences 
of intergovernmental regulation. Even a basic 
inventory of important nonfiscal regulatory im- 
pacts was omitted from, this report. Concern- 
ing the fiscal effects of mandates, however, the 
authors emphasized several findings, 
including; 
>. ■■ ■•' ^ 

a the relatively greater impact of mandates 

on cities than on counties; 
u the significance of the impact of horizontal 



mandates in comparison witTi more tradi- 
tional vertical mandates; 
a the differential impact of stat£ and federal 
mandates; 

n there are substantial differences in man- 
date impacts among the various functional 
areasL 

o mandates have added to the cost of local 
government and have altered, substantial- 
ly, the activities of local governments. 23 ' 

In closing, they recommended the develop- 
ment of a mandate monitoring mechanism that" 1 
local governments can adopt to track the costs 
of new mandates imposed on them. 



THE URBAN INSTITUTE STUDY 

A secpnd influential study of the impact of 
federal mandates on local governments has 
been prepared by Thomas Muller and Michael* 
Fix of the Urban "Institute. Their work on "The. 
Impact of Selected Federal Actions on Munici- 
pal Outtays" was developed as part of a broad 
study of economic change and federal regula- 
tion conducted by the joint Ecoriomic Commit- 
tee of Congress. 24 
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The ^Urban In^itute (U() study had certain 
features in common with the work conducted 
by Professor Lovell and her colleagues M the 
University of California, Both studies focused 
almost entirely on the fiscal impacts of federal 
mandates, examining these effects across a 
range of different local jurisdictions. On the 
other hand, the Ul study was less ambitious 
than the Riverside study, particularly in te^ts 
of conceptual orientation. Rather than at- 
tempting to define and inventory the Entire 1 
range Of state and local mandates, it looked 
only at a handful of federal intergovernmental 
regulations in a few communities. Having se- 
lected a much narrower piece of the regulatory 
terrain, th^ UI study attempted to assign actual 
dollar costs to federal mandates rather than in- 
dicate only general and relative fiscal effects. 

Scope and Methodology 

Despite its attempts, to distill concrete cost 
estimates for federal mandates, the Urban In- 
stitute study is most appropriately viewed a^ an 
exploratory^or illustrative investigation of fiscal 
impacts., In the authors' words: 

The report should not be consid- 
ered a definitive examination of a 
very complex issue, but rather an ini- 
tial step which provides insight into 
the magnitude of the problem." 

This admonition stemmed from several major 
limitations on the scope and methodology of 
the study. 

To begin vyith, ^qnly six federal "mandates'' 
were examined in the body of the study, al- 
though a few program specific conditions were 
discussed near the end of the report. These six 
were the Davis-Bacon Act, the Clean Wafer 
Act, the Education for All Handicapped Chil- 
dren Act, the Bilingual Education Act, the 1976 
amendments to the Unemployment Compen- 
sation Act of 1974, and the requirements of 
Section 504 of the Rehabilitation Acl\of 1973 
pertaining to transportation Systems. TlWe six 
were chosen because they had been identified 
by local officials as notably expensive or intru- . 
sive. : * In addition, the authors selected these 
programs in the belief that local, costs attribu- 
table solely to federal actions would be rela- 
tively easy to measure in these instances.' 7 In 



contrast, federal intergovernmental regula- 
tions that weYe not considered highly expen- 
sive were excluded from examination. Certain 
other federal requirements generally deemed 
expensive or intrusive, such as the Clean Air 
Act and OSHA, were also excluded from the 
study because of difficulties in measuring the 
costs imposed. In fact, the authors discovered 
in the" course of their research that the costs 
imposed by the Davis-Bacon Act were very dif- 
ficult to ascertain, so this program was not in- * 
eluded in the study's fiscal data. Apart from 
these criteria, little attempt was made in this 
report to conceptualize or carefully define the 
universe of federal mandates* I 

Like its sample of regulations, the sample of 
jurisdictions studied in the Ul report was limit- 
ed. Regulatory impacts were examined in six 
municipalities; Burlington, VT; Alexandria, 
-VA; Cincinnati; OH; Dallas, TX; Seattle, WA; 
and Newark, NL One county — Fairfax, VA^ 
was also included in the sample- In selecting 
these seven jurisdictions, the authors sought 
to ensure some variation among them in terms 
of population size, regional location, tax rates/ 
and per capita income. Nevertheless/rtbe 
sample was not a fully representative one; The 
average size of the jurisdictions selected was 
394]000 inhabitants. Only one, Burlington, VT; 
fell below 100,000 in population. Partly be- 
cause these were , large and medium size 
communities, they received above average lev* 
els of federal assistance comoar^d with Ameri- 
can cities as a whole* HenceJIhey probably ex- 
perienced a greater incidence of regulatory 
impacts than the average American city. As the 
authors admitted, ('caution needs to be exer- 
cised in relating results from the selected juris- 
dictions to others in the nation." 2 * 

A third limitation associated with the : find- 
ings^ the Ul study stems froiir difficulties in- \ 
herent in the task of measuring cosUr associ- 
ated with federal regulations, pertain 
problems exist regardless of the number of 
programs or jurisdictions examined. Mandate f 
costs are appropriately defined sk Jutremental 
expenses, above and beyond whafa city would 
spend on an activity inthe absence of a federal 
requirements Such incremental costs can only 
be approximated, although* the Ul researchers 
employed a variety of methpds to estimate 
them/City records and documents were exarn* 
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ined. City officials were interviewed in person 
and by telephone to discuss their et^lhriditures 
on the activities in question and to estimate 
what might be spent independently of federal 
requirements. The authors also sought to sup- 
plement government officials' subjective eval- 
uations of "preferred costs" with trend data on 
expenditures* in order to compare expenses 
before ^tnd after the imposition of a mandate, 
thus, while they were cognizant of the difficul- 
ties involved in accurately measuring incre- 
mental regulatory costs, the authors argued 
that the expenditure figures produced In their 
study were conservative estimates of total man- 
date costs." 4n particular, they attempted to 
measure only direct costs and excluded indi- 
rect costs like overhead and administration/re- 
porting and data collection cosjs, etc. 30 By the 
same token, however, no attempt was made to 
estimate the benefits fhat might be associated 
with federal mandates. 



Findings ; • 

AVith these caveats in mind, the UJ study re- 
ported three major sets of findings and a num- 
ber of lessee ones. The most sign^ant finding 
was that federal requirements nS^ose ''sub- 
stantial" costs on local governments! 31 The au- 
thors estimated that the requirements studied 
imposed an average of $25 per capita in 1978 
on the jurisdictions sjudted, 32 This; they ob- 



served, was roughly comparable to the amount 
of funds received by these jurisdictions under 
Ceneraj^evenue Sharing. 33 Comparing these 
mancpfiecpsts to the amount of federal aid re- 
ceived by these communities as fwhole, the 
authors estimated that the local cost* of these 
federal requirements amounted to approxi- 
mately 19% of the total federal aid received. 34 

As one might expect, this overall coSt was 
not attributable evenly to each mandate.. A sec- 
ond important finding was that different feder- 
al mandates impose very different costs on re- 
cipient jurisdictions. Overall, the Clean Wafer 
Act was by far the most expensive. In 1978, it 
imposed an estimated total of $27.5 million fn 
annual operating costs on the seven jurisdic- 
tions studied, plus annual capital expenditures 
of $83 million. 35 (See Table 5-6.) The second 
most expensive program was found to be the 
Education for all Handicapped Children Act (PL 
94^42). This fmposed an N estimated $19.2 mil- 
lion in operating and construction costs on the 
jurisdictions examined- In come communities, 
such as Burlington, VT, arid Tairfax County, 
VA, the costs attributable to this requirement 
were even judged to outweigh the fiscal impact 
of the Clean Water Act. The least expensive 
mandate included in this study was^he appli- 
cation of unemployment compensation re- 
quirements to local communities, this was es- 
timated to cost the seven jurisdictions studied 
a total of $927,000 in 1978. \ 

Nfbt only do different federal regulations 
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Table 5-6 

Local Annual Costs of Meeting Selected Mandates 

(In millions) 





Cltsn 


Education 




Accsss 








Watsr 




Unsmptoymsnt 


for 


Bilingual 






Act 


Handicapped 


Compensation 


Handteappsd 


Education 


Total 


Operating Costs 


$27.5 


18.7 


0.9 


0.5 


4.1 


*1.7 


Capital Costs 


$ 8.3 


as 


0.0 


,1.1 


0.0* 


9.9. 


Tots! Costs 


.$35.8 


19.2 


0.9 


1.6 


4,1 


61.6 



SOURCE: Thomas Mulier and Michael Fix, "The Impact of Selected Federal Actions on Municipal Outlays." Qovernm&nt 
jft&guiatfor* Achieving Social and EconomiC\Balance f Vcrtume 5 of Special Study on Economic Change, U.S. 
A:ongress, Joint ^Economic Committee (Washington; DC: U.S, Government Printing Office*3980), p. 368/ 



j v Table 5-7 

Anrtual Cost of Mandates Id Selected Jurisdictions 

(per capita) 



Clean Watt r Act; 

Operating . 

Capita.' ... 

Educating handle apped: 

Operating....... 

Capital 1 

Access fpr handicapped: 
rCfrarstlrts . .ri .- 
Capttal?. 
Biltagual education: 

OparatJn» ..J... 

Capital 

Unemptoyment 
compensation: 

Oparatlng 

Capital 

D»vi»-B»con Act 



Total: 
Operating 
Capital . . 



Alexan- 
dria* 


Burling- 
ton 


Cincin- 
nati 


Dallas 


Fairfax 

County 


* 

Newark 

* 


Seattle 


'$14.81 

• 5.47 


0 

„ 0 


$12.20 

. 2.95 


$4.83 

1.28 


$7.72 
4.95 


$31.42 
5.44 


$4.68 

2.18 


9.28 
.02 


1.67 
1,58 


0 
0 


1.92 
.27 


22.58 
2.24 


6.32 
.43. 


3.67 
-04 


a NA 

0 

r 


.1.10 
0 


.91 
,1.41 

0 


0 

.03 
.46 


J NA 

'.27 

1.07 


*NA 

.77 

8.95 


31 
..02 

2.65 


.90 


.90 


.85 


.06 


.23 


.18 


.46 


■ 'Yes 


.77 


0 


'Yes 


3 *Yas 


0 


o.-:f ' 

,* •»< ■ i 






u — — 


< 






— , — '7 . 


S~ 31.41 


6.00 


18.32 


8.79 


39.08 


51.51 


13.39 



1 Cumulative capital outlays amortized over 20 years based on 6% rate of borrowing to facilitate comparisons among 
jurisdictions. * > 

2 Not available. «t »■ ~ 

3 The Davis- Bacon Act nm created'an effect in this Jurisdiction but the effect could not be quantified. 
4 None fn 1978 except for Metro. , 

SOURCE; Thomas MuHer and Michael Fix, "TheMmpact of Selected Federal Actions on Municipal Outlays/ 1 Government 
Regulation: Achieving Social and Economic Balance, Volume § of Special Study on Economic £hange, U.S.^ 
Congress, Joint Economic Committee (Washington, DC: U.S. Government Printing Off tee, 1980), ^ 388. 



impose distinctive average costs on local gov- 
ernments, but their individual and cumulative 
effects vary enormously from one jurisdiction 
to another. This third important finding is 
made abundantly evident in Table 5-7. As 
measured in f bis study, the total fiscal effect of 
federal mandates varied from an estimated cost 
of $51.50 per capita in Newark, NJ, to a low of 
$6.00 per capita in Burlington, VT, 16 help 
place these figures in, sflme perspective; Table 
5-$ shows locaTregulstory costs as a percent- 
age of federal aid received by each jurisdic- 
tion. Although the relative rankings % 6f jurisdic- 
tions vary somewhat between Tables 5-7 and 



5-8, this reflects differing levels of federal aid 
received by various communities. 

The extraordinary geographic range of fiscal 
effects Is duplicated when individual mandates 
are considered separately. The Clean Water 
Act, for example, imposed substantial costs in 
1978 on Alexandria, Cincinnati, and Newark, 
'but it had no fiscal effect on Burlington be- 
cause that city had constructed advanced waste 
water treatment facilities before the federal re- 
quirement was even imposed. The Education 
for All Handicapped Children Act had signifi- 
cant effects on Alexandria and Fairfax County 
because of prior state policy concerning sfPfe- 
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federal Mandates as a Percentage of Total Federal Aid 
Received by Separate Jurisdictions* 



Mandate Coal 
.' aa a Percent 
of Federal a*d 



Wean 

18.9% 



Alexan- 
dria 

11.3% 



BurHng- 
ton 

'9.0% 



Cincin- 
nati 

' $.9% 



Daiiaa 

15.4% 



Fairfax 

46.0% 



Newark 

32.2% 



Seattle 

15.2% 



" ■ 1 ' 1 : 1 1 ■ *" 11 ' ■ j— . — ■ ■ . — '■ •■■ - 

•Based on assumpttorvthat «JI tocaJ capftal outlays are met by long-term debt. BecauseV difficulties in otAeWno fedeiaf^ 
aid «nd mandate data for the same yean, percentages are only approximate. *^ * 

SOURCE: Thomas Muller and Michael Fix, The Impact of Selected Federal Actions on Municipal Outlays," Government 
Regulation: Achiatfng Social and economic Balance, Volume 5 of Spacial Study on Economic Changa, U S 
Congress, Joint Economic Committee {Washington, DC: U.S. Government printing Office, 1960), p 368 
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cial education in Virginia. Cincinnati was little 
affected, however, because it already was ac- 
tive in this field. In fact, the federal require- 
ment was judged to* have ''impeded loc&J 
spending" on educational construction proj- 
ects for the handicapped in Cincinnati. 5 * 

CAUSES OF DIFFERENTIAL IMPACTS 

Altogether, four explanations were devel- 
oped in the Ul study to explain the differentia* 
impacts of federal requirements on various 
communities. Prior activity was one important 
factor. Frequently, jurisdictions which v are al- 
ready actively' engaged in providing mandated 
services will* be less affected by federal pre- 
scriptions. The examples of Burlington and 
Cincinnati already cited illustrate this point. 
Such local activisQfi 1nay also be the product of 
pre-existing state mandates' or financial 
assistance. 

. Other factors that contribute to variations in 
the magnitude of mandate impacts include lo- 
cal demographic characteristics. Substantial 
differences in the^etfyiic composition of Stu- 
dent populations in Cincinnati, Dallas and 
Newark helped explain tHe diversity, of costs 
incurred for bilingual education. A communi- 
ty's fiscal health was yet another differentiating^ 
factor discovered m the study. Hard-presied 
cities may be forced to lay off workers, which 
results in added unemployment compensation 
costs, A final factor affecting, mandated costs 
identified by Muller and Fix was compliance* 
At least in the short term, the degree to which . 



a jurisdiction complies with federal require- 
ments may substantially affect its fiscal burden. 
According to the authors: 

A city can usually postpone^with 
relative impunity, the implertienta- 
m'- tion of a mandate by relying upon a 
* 'number ordelaying tactics, including 
costly legal challenges. 37 

Other Findings 

Despite this last observation, Muller and Fix 
concluded that compliance rather than non- 
compliance was the general rule in the 
communities they examined. They notecj that 
"in most cases .. . local governments appear to 
cooperate closely with fcderal agencies." 31 Al* 
though the focus of tfieir study was on fiscal 
impacts of federal intergovernmental regula- 
tion; the authors also touched on several 
nonfiscal impacts in the course of their report. 
In the case of Fairfax County's experience with 
bilingual education regulations, for example, 
local opposition to the federal mandate ap- 
peared to have been prompted as much by re- 
sentment over federal interference with locally 
preferred educational methods as by^he regu- 
latory costs imposed. Bilingual education regu- 
lations required Fairfax to instruct non-English 
speaking students in their native language until 
they attained a level of fluency \n English. Be- 
cause it contained many groups of foreign stu- 
dents, often with obscure languages, Fairfax 
preferred to continue using its established 
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''English as a second language" approach 
instead. 

* • 
Conclusion 

Given the difficulties inherent in distilling 
valid estimates of tfee costs of federal regula- 
tions, even on a modest scale, the Urban Insti- 
tute's researchers advised that the mandate 
cost estimates developed in their study should 
be viewed as illustrative but not precisfe/* 
Nonetheless, the study found that federal reg- 
ulations can impose "substantial" costs on lo- 
cal jurisdictions: In addition, the demonstra- 
tion that mandate impacts vary widely is a 
valuable, if not unexpected, finding that 
should be recognized in all serious discussions 
of the topic. • , : 

ADDITIONAL DATA C<^MRING m 
REGULATORY EFFECTS 
IN MULTIPLE JURISDICTIONS \ 

The Urban Institute aftfl Riverside studies 
constitute the most intensive efforts to assess 
the fisc^effects of federal regulations over a 
range of local jurisdictions. Many'af the re- 
maining studies have examined mandate im- 
pacts on individual communities and these witf 
be reviewed shortly. Given the great variations 
in impacts found in the UI study, however, 
these independent analyses may have only lim- 
ited relevance to the nation as a whole. 

This gap has been partially filled by several 
additional sources on regulatory effects in mul- 
tiple jurisdictions. Between 1975 and 1977, the 

,Commissaon on Federal Paperwork attempted 
to ascertain the fiscal and administrative costs 
imposed on State and local , governments by 
federal red tape. Two years later, The General 
Accounting Office conducted a brief investiga- 
tion of .the impact of several crosscutting fed- 
eral requirements on a few different communi- 
ties. The most current information on the 
effects of federal mandates can be gteaned 
from recent membership surveys con cmefed by 
the National Association of Counties (NACo) 
and the National League of Cities (NLC). These 
organizations sampled their members' views 
on a limited number of federal requirements 
during the course of developing recommenda- 
tions for the federal Task Force on Regulatory 

"ReHei^ chaired by Vice President George Bush* 
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Although neither of the local government sur- 
veys attempted to describe the effects of man- 
dates in detail, they did provide a useful indi- 
cator of the range of local government 
objections to federal regulations, 
' V ■ 

Reports of the Commission on 
Federal Paperwork 

t In the mid 1970s, the Commission on Federal 
Paperwork undertook a major evaluation of the 
burdens imposed by federal administrative re- 
quirements, ^Although the Commission con 
centrated much of its effort on paperwork re- 
quirements in the private sector, several of its 
36 volumes addressed important aspects of 
federal regulation of state and local govern- 
ments. One study attempted to assess the ad-* 
ministrative costs associated with selected reg- 

„ ulations in a sample of subnational 
jurisdictions. Other reports examined individ- 
ual mandates in specific functional fields. 

PAPERWORK IMPACT-ANALYSIS 

The principaljvolume concerning the effects 
of federal paperwork on state and local gov- 
ernments was performed on behalf of the 
Paperwork Commission by *the Academy for 
Contemporary Problems, 40 This study at- 
tempted to measure the "noncore" costs of 
federal paperwork at both the state and lo^al 
levels of government — that is, those expense 
above and'beyond the level a jurisdiction 
would incur if performing a task in the absertee 
of federal requirements. Whenever possible, 
desk audits wete used in an attempt to meas- 
ure the time actually *pent by employees in 
fulfilling paperwork requirements. 

The Commission-Academy study estimated 
that the paperwork costs associated with feder- 
al programs ranged from 1% to 10% of grant 
program outlays/ 1 In dollar .terms, the esti- 
mated costs of paperwork were placed at $2 to 
$5 billion annually, not inp^iding costs passed 
on by state and local governments to othpr 
persons and entities/ 2 However, paperwork 
costs were found to vary considerably from 
program to program. 4 * In particular, the per- 
centage of program costs devoted to adminis- 
tration "was found to* varyNnversely with 
program size— ranging from a substantial pro- 
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portion in smaller programs to a moderate per- 
centage of larger onfes. 

As the wide range of cost estimates suggests, 
measuring the fiscal burden of federal adminis- 
trative requirements was not a simple or pre- 
cise task. In fact, methodological difficulties 
led the authors of this report to employ two 
very different .methodologies for assessing 
paperwork impacts, producing somewhat dif- 
ferent cost estimates. At the loca{ level, a 
sample of six municipalities and nine' counties 
was selected for further study. Data was col- 
lected on five different federal programs 
overall, but no more than two programs were 
.examined in any one community. Of the pro-' 
grams studied, two were block grants (CETA 
and CDBG), one was a formula categorical 
grant (urban highways), and one was the Cen- 
sus Bureau's data coflection survey. Only one 
program (wastewater treatment) was among 
the group of new intergovernmental regula- 
tions that is the subject of this ACIR, volume, 
and this program was studied in only one 
community. 

The methodology used to study paperwork 
costs at the state level was very different. Rath- 
er than utilizing program audits'in a sample of 
jurisdictions, administrative costs were dis- 
tilled from a detailed analysis of the California 
state budget, supplemented by a Texas Welfare 
Department analysis of reporting burdens in 
health and welfare programs. Consequently, 
federal paperwork costs differed somewhat m 
the state portion, of the report. The California 
budget analysis produced an estimate pf "fed- 
erally induced administrative costs" — those re- 
sulting from, federal administrative require- 
ments—of $546 million jn FY 1978. 44 
Extrapolating this to the nation "as a whole 
would placekfederally induced administrative 
costs at $6.5 pillion among the states alone, a 
figure that contrasts sharply with the acade- 
my's overall estimate of $2-5 billion in 
paperwork costs for all subnational govern- 
ments. 45 This discrepancy reflects the budget's 
overstatement of federal paperwork and ad- 
ministrative burdens by including certain 
administrative tasks that would be performed 
in the absence of a federal requirement. 

On the other hand, research by the Texas 
Department of Welfare suggests that the feder- 
al government seriously underestimates the 



/paperwork burden it imposes on the states. In 
the health and welfare area alone, the actual 
fime required to complete federal reporting 
forms was three times longer than that esti- 
mated by federal officials. 4 * 

The above findings were supplemented by 
additional Paperwork Commission re*arch on 
individual regulatory programs and? specific 
functional areas. For example, the Commis- 
sion's study of equal employment opportunity 
programs found that completing a single 
EEOC form cost state and focal governments' 
$5.3 million annually. 47 In education, the Com- 
mission observed that reliable -data on 
paperwork costs had not yet been developed, 
although a group of private schools put the 
cost of federal red tape at $47.00 per student. 4 * 
Based on the entire range of studies, however, 
the^most important effects of federal reporting 
and paperwork requirements atgaeared to be 

^administrative rather than fiscaH nature. Du- 
plicative, cqrnpeting and unnecessary require- 
ments were found to impose a range of nonfis- 
cai costs, including inefficiency, confusion, 
and poor program performance. 44 In one case, 
federal regulatory preemption led to "s**ous 
incidents of unnecessary [radioactive] expo- 

- sure" that might "not have occurred" under an 
earlier state program. 50 

v In short, several reports by the Commission 
on Federal Paperwork highlight numerous 
problems with this facet of federal intergov- 
ernmental regulation. Although most of the re- ' 
ports focus on programs beyond the scope of 
this study, and despite methodological prob- - 
lems encountered in measuringjthe fiscal costs 
of federal paperwork, the study as a whole 
helps to illuminate the magnitude and scope of 
federal administrative requirements. 

' NACo Survey on Federal Regulation 

The National Association of Counties re- 
leased its survey on federal regulation in early 
1981. This was a highly focused report in terms 
of both the number of jurisdictions sampled 
and the type and number of federal regulations 
examined. Seven counties, differing widely in 
size and geographic location, were asked to se- 
lect the ten most burdensome requirements .af- 
fecting them from a list of 59 crosscutting fed- 
erals aid requirements identified by OMB. The 
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^ Figure 5-1 

Rankings of Most Burdensome Federal Crosscutting Regulations by Seven Counties 



RURAL COUNTIES 



URBAN COUNTIES 



SUBURBAN COUNTIES 



Faulk, SD Preble, OH Dade, FL 

Tan Moat Burdensome Crosscutting Raqulramanta (Rankad) 



1 Davis-Bacon 



504 Handicap 



2 Citizen Participation NEPA 



Davis-Bacon 



504 Handicap 



3 504 Handicap 

4 Cost Principles 

(FMC-74-4) 

5 Reporting Require- 

ments (A-40) 

6 frsh & Wildlife 

Coordination 

7 DOC Directives on 
* Statistics 

$ Uniform Administra- 
tion (A- 102) 

9 Audit Circular 
(A-73) 

10 NBPA 

Two Moat Burdensome 

1 Dsfvis-Bacon 



Architectural Barri- Age Discrimination 
ers Act 

Executive Order 
11246 

Davis- Bacon 



Cost Principles 
(FMC-74-4) 

/NEPA 



Cost Principles 
(FMC-74-4) 

Audit Circular 
<A-73) 



Notification & Com- 
ment (A-95) 



Notification & Com- ' Joint Funding 
ment f£»&5) 



(A-111) 

• — # 



Work Hoiirs & Safe- 
ty Standards 

Civil Rights Act of 
1964-Title VI 



Soclo-Economlc Raqulramanta 

504 Handicap Davis-Bacon 



Montgomery, MD 



National Environ- 
mental Policy 

504 Handicap 

Relocation 
Assistance 

Uniform Administra- 
tion (A-102) 

Cost Principles 
(FMC-74-4) 

Historio Preserva- 
tion 

Notification & Com- 
ment (A-95) 



2 504 Handicap 



NEPA 



504 Handicap 



National Environ- 
mental Protection 
Act 

504 Handicap 



Summit, OH 



Relocation Act 

Uniform Administra- 
tion (A-102) 

Coat Principles 
(FMC-74-4) 

Davis-Bacon 



Civil Rights Act of 
1964-Title VI 

504 Handicap 



Executive Order 
11246 

Architectural Barri- 
ers Act 

Privacy Act , 



Freedom 
mation 



Infor- 



Civil Rights Act of 
1964-Title VI 



504 Handicap 



Travis, TX 



Davis-Bacon 



Civil Rights Act of 
1964-Title VI 

Intergovernmental 
Personnel Act 



Notification & 
Comment (A-95) 

Uniform Adminis- 
tration (A-T02) 

Freedom of Infor- 
mation 

Privacy Act 



Davis-Bacon 



Racine, Wl 



504 Handicap 
4 

Davis-Bacon 



Uniform Relocation 

Notification & Com- 
ment 

Civil Rights Act of 
1964-Title VI 

Hi^t^itc Preservation 

Executive Order 
11246 • 

Executive Order 
11246 



504 Handicap 



Civil Rights Act of Davis-Bacon ' 
1964-TltleVl 



1 SOURCE: National Association of Counties, "The Effects of Crosscutting Requirements on County Government," memorandum (Washington, 
DC: National Association of Counties. February 19, 1981), Table A . 
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sample counties were then requested to illus- 
trate specific problems and positive features, 
associated with such mandates and to suggest 
potential reforms. 

The results of the NACo survey provide 
useful complement to studies on the fiscal im 
pact of federal regulations. As expected, th< 
sample counties resented the costs imposed by 
federal mandates. The "heavy financial bur- 
den" and "excessive costs" associated with the 
Section 504 and Davis-Bacon requirements 
were singled out for special attention. 51 How- 
ever, the NACo study placed even greater em- 
phasis on the nonfiscal consequences of man- 
dates, particularly their effects on local 
governmental processes and decisionmaking. 
The "enormous cumulative burden" of federal 
crosscutting requirements was said to frustrate 
effective implementation of program goals and 
to distort local priorities. "Most importantly," 
concluded the NACo study, these require- 
ments "confuse^ the recipients' management 
process/' raising "serious questions [about f 
their] true benefits."* 2 • 

The sev^n counties surveyed differed Some- 
what in their overall selections of problem 
mandates. However, more than half of the to* 
tal universe of 59 crosscutting requirements 
were not* identified as especially troublesome 
by even one county. (See Figure 5-7.) In addi- 
tion, the responding jurisdictions showed con- 
siderable agreement in selecting tta. two most 
burdensome requirements. The Sebtion 504 
handicapped regulations were identifiedo^six 
of the seven counties as one of the two mo 
burdensome socio-economic requirements * 
(see Figure 5-7). The Davis-Bacon Act was 
placed in the same Category by four counties, 
while NEPA and Title VI of the 1%4 Civil Right* 
Act were selected by two counties$each. ' 
.Among the purely administrative regulations, 
Mhree counties each selected the A-95 
coordination process, the FMC-^^ cost prin- 
ciples requirements, or the A-102 uniform 
administrate requirements as. the most bur- 
densoroq procedures. 

Indivi&^al complaints about specific man- 
dates deal^with both administrative obstacles 
- and concerns about costs. Section 504 was 
called "enormously expensive" by one county, 
which argued that its costs resulted in reduced 
'services for all other citizens. 55 There was pW~ 



ticular agreement that the costs of -retrofitting 
existing facilities and vehicles, in order to pro- 
vide equal access^to handicapped uSers, would 
be pronibitivfe. 54 On the other hand^everal ji^ 
risifrctions replied that the 5<K requirements' 
contained useful standards .for constructing ^ 
new facilities. . x 

The Davis-Baton % Act also was said by sev^rkl 
counties to "significantly increase costs"' In 
federally assisted cons^fuction projects." Bade 
County, for example, estimated that construc- 
tion costs were 5% higher for federally assisted 
projects covered byJDavis-Bacon than for focal 
projects unaffected /by the Jaw. 5 *JsJone of the 
res ppn dents identified any useful attributes of 
the requirement. 

While rriticisms of NEPA included cost as 
one factor, delays and administrative burdens 
imposed by the requirement appeared to be 
more serious. Ohe county' complained that the 
requirements of the Act were so complex that 
it had" spawned a "consultant empire" to ac- 
commodate them. Another argued that NEPA 
was "viewed as an opportunity for citizens to 
delay necessary projects," 57 Yet, the purpose 
of the act was generally supported, so long as 
Its procedure* could be streamlined. One 
county even reported having adopted the con- 
cept in evaluating one of its own, non-federally 
funded projects* In other areas as well, re- 
spondents tended to object to the specific pro- 
cedures and the. cumulative weight of cross- 
cutting regulations rather than to their general 
intent. ■) 

National league of Cities Surveys 

Two additional surveys of local otf^yals' 
views towani federal intergovernmental regu- 
lation were conducted by the National League 
o : f £Hies (NIC) in late 1980 and^arly 1961. The 
methodology used in these surveys was very 
different from that employed by NACo, how- 
ever. Rather than focusing £n in-depth evalua- 
tions of mandates by a select group of jurisdic- 
tions, thfe NLC surveyed more generalized 
attitudes toward mandates among a broad 
ctoss-section of city officials. 

The primary NIC survey was conducted in 
the fall of 1980. Of the 1,601 NLC members 
who" received questionnaires, 928 responded. 58 
Three rriajor questions were*a$ked concerning 
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1 i Assessing the Relative Costs and Benefits of Federal Regulations: 
•. • / CHy Offtetals' Racking of '21 Requirements ? 

(In percent) - • \ 

'V .& • '* " • ' •• / f 

• < • * v .»...•.•.- . 

" ' . '' ' •' RELATIVE Tp THE PUBLIC ipOO SERVED, THE COST IS. . 

fEDCRAL REdlULA- " ^\ •« > * ' , 

TlO* (fankJc* - Porcojit n ' ' — — ^ . - 

Tnordkr of rciattvf of tNlo ; ;Qult« h Raiaon- Somewhat' Much too .' Not 

paaajlvad coat) •• afMBtfcK"< tew abf* • high, . hfch aura 




4T 



86 



Envifonlnental impact ,84% 
ravleW, procaaa r*- ' . .> 

quir#manta \ 

^ 6u« d*»f|pi A pro- 
r cur emeriti raqulre- ' 

' Wastewater treatment 
requirement^ 

' Fubjte education f*~ i>^<40 



: /.tf qulrementt* for 
r. cipi population 
" flroup* . 

Contractor A subcon- 
tractor requirement* 

♦Acceealblltty require- 
H mente {or harttf K 
capped pereons 




2 * 

..-*> 

4 



83 

* r 

89 



•On 



Uniform relocation 
aeeleierKe reqWe- 
0 * ' menta 

Occupaifoiial Safety 
A Health Act requfrt- 
mania v 

Highway deafgn A 
construction require* 

qRff|ulr*m«nta for un- ' 
•mploymint camptiv | • 
, ktUqn fortfHy 

ampfoyavi ^ ..- 

rtquironiorits " * 



58 



80 



78' 



5 



* 



24% 

r 

j <, - 
22 

.30 
28 

30 

>- 

33 
32 
36 

38 .'. # 
"32 



33% 

'22 

2» 
30 

30" 
w#^34 



31 



25 



36% . 

1 

39 . 

34 ' #. 
28 

30 

21 
21 

22/. 
21. 

25 



2% 



10 

2 
6 
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Table 5-9 (continued) 

Assessing the Relative Coste and Benefits <>f Federal Regulations: 
City Officials' Ranking of 21 Requirements 

(in percent) ( 



FEDERAL REGULA- 
TION frankrt jj 
in ordor of ralith* 
p«rc»tvMt COtft '. 



Percent 



RELATIVE TO THE PUBLIC GOOD SERVED, THE COST IS 



> 



Of CttlM 

aff act ad 


Quite 

low » 


Reaeon- 


Somewhat 
hiflh 


Much too 1 
high jj 


Not 
' * ur * 


54* ■ 


7 


.37 


Tr- 

• 30 


20 ' . ' 1 


6 


> 


5 

.V 

* 


43 


' 36 : 


15 ' 


2 ■ 

• ■ • • 


81 . - 

m * 


7 % 


43 


33 


15 


• 2 < 


81 


11 . 


47 ■ 


23 ■ 


16 


- 3 


89 


13 


46 


22 „ 


« f 

• - A 


1 


50 


6 ' 


50 


'. 22 "' 




8 


71 


' " 11 


48 


23 




4 


84 ' 


11 


i 

* 

51 ' 




' 12 ... 


4. *; 


67 


13 


.51 


21 


10 

ft 


5 ' 


92 


20 

4 


49 


21 ] 


9 


0 



Small business Jjc 
mlnortty-own«d tuff r- 
neee procureme nt re- 
• qufremerrte 

Accounting, atidtt$ng, 
reporting A evafuta- M 
tian |>rob»dur«i ft re- 
qufrenifnte V 

Planning procete re- 
qukementp for . 
X«(louf progf arm 

Saf a drinking watW 
requirements Aspro- 
sceduree 

Noruflacrimination or 
affirm atlva action ra~ 
„ quJremente 

Airport const ruction 
A operations require* 
mania 

Hiitoric preservation 
requirements A pro- 
cedures 

Mnlmum wage law 
>*qulrements : 

FjStf** disaster prd- 
'^TJwtfon raquiramanta 

Citizen participant 
pr pubfta hearing 
procedures 



OUBCE; National League of titles, "Municipal and Program Survey," unpublished tabulation (Washington, DC: National 
i \ League fcf Cities, 1881 )| pp; 6-8. 



federal regulations. They sought to determine 
what proportion of cities were affected by 21 
federal mandates, mayors' evaluations of the 
relative costs and benefits of these mandates, 
and their general assessments of the goals and 
implementation of federal requirements in, 
general. • * 

* Essentially, the regulations identified by NLC 
members as too costly (relative to the benefits 
derived) resemble the lists of burdensome re- 
quirements compiled by NACo and ofhfers. The; 
Environmental .Impact Statement process re- 
quired by N EPA was identified as "tito costly o 
by the greatest percentage of respondents, fql* 
Ipwed closely by^design requirements affecting 
federally assisted purchases of new v b uses (see 
Table 5-9). Federal regulations concerning 
water treatment facilities, the education of spe- 
cial students, and prevailing wages in construe— 
tion projects (Davis-Bacon) were among the 
frve requirements deemed unreasonably costly 
by local officials. 

On the other hand, certain federal regula- 
tions were judged to have low or reasonable 
costs compared to the public benefits derived. 
Citizen participation, ftood protection, mini- 
mum wage requirements, historic preserva- 
tion, and racial nondiscrimination require- 
ments were all included in this category. Iri 
fact, eight of the 21 federal regulations in the 
survey were judged to have "low" or "reason- 
able" costs by a plurality of responding city of- 
ficials. Moreover, only two regulations stand 
out as being inordinately expensive relative to 
their perceived public good: the environmen- * 
tal impac^T&vrew and bus design requirte- 
,ments, although Davis-Bacon and the Clean 
Water Act nearly fall into this category also. 
Th*ese were the only cages in which a greater 
percentage of NLC members judged regulatory 
cdsts to be "much too high" than judged them 
to be "low" or "reasonable" (see Table 5-3^ 

Many of these findings were reinforced in a 
subsequent survey of city officials- undertaken, 
by the National League of Cities in the winter 
of '19{H . The views of &00 cityofficia'ls were sur- 
veyed to determine which regulations they be* 
lieved most urgently required alteration by the 
■federal government. Many of the same re* ' 
quirements were identified as burdensome as 
iq earlier surveys, although the ordering of 
regulatory burdens varied somewhat. The five * 



requirements identified as most in need of al- 
teration in this sdrvey were: wastewater treat- 
ment, environmental impact review, Section- 
504, safeVdrinking water regulations and air 
pollution control requirements. 59 As -in the 
earlier survey, uniform relocation, historic 
preservation arid f|ood disaster requirements 
Were near the bottom of this scale of urgency 
(see Table 5-70). 

Apart from .variations in assessments of spe- 
cific regulations, local Qpinion toward f^dferal 
mandates overall tends to be strongly negative. 
Jhis general antipathy rrtay rieflectjthe cumula- 
tive impact " Qjf multiple federal |equir6ments 

o Table 5^10 i 
v How City Officials View 

U.S. Regulatory Programs 

QUESTION: "How important is" it that the ad- 
ministration act to alleviate the 
burdens caused by present fed- 
eral regulations or requirements 
on the following sublets?" , 

* Percent Saying 
Urgent or 
Important 

t 

Wastewater Treatment 86 

Environmental Impact 
RevJew , 80 

Accessibility for the 
Handicapped 77 

Safe Drinking Water 74 * 

Air Pollution Control 70 

Occupational Safety 
and "Health v 68 

Prevailing Wages 68 

Nondiscrimination or 
Affirmative Action 64 , # 

Public Education for 
i Special Groups 58 

vFlood Disaster Protec- 
tion 56 

Historic Preservation ' 56 

Uniform Relocation As- 
sistance 49 . 

SOURCE: Based upon Clint Page, "NL^C Surveys Mem- 
r on Federal Rules," Nation's Cities Week- 

ly. April 6, 1981, p. 10. •» • 



Table 5-11 

Overall Evaluations of the Federal Role in Regulation 

(in percent)* 



Agree in moat \ 
or ail cases Depends 



Requirements result from the federal 
government playing an inappropri- 



ate tola** 



My municipal government does not 
have the resources (money, time, 
y know-how^to comply .............. 

Federal agency implementation Is Inef- 
- fkHent, niaktng compliance diffi- 
cult 

The^ federal government goes too far in 
specifying the means of achieving 
mandated objectives . „ 

The mandated standards are 

unrealistic 



The basic goals and objectives of tne 
mandates are desirable .......... 



40% 
j 

f 

39. 

65 

51 
50 
48 



36% 



30 



23 



Disagee in moat 
or all esses 



19% 




'27 
8 

12 
15 



do n>t 



* Percentages do off total tOO% across because some respondents failed to reply. ^ 

Original emphasis. " , - ' >T • 

SOURCE: Based upon National league of Cities, "Municipal Policy and Program Survey; 1 unpublished tabulation 
(Washington, DC: National League of Cities, 1981). ~ 



and opposition to the nonfiscal consequences 
of federal regulations, neither of which were 
explicitly pleasured by survey questions deal- 
ing with the costliness of individual mandates. 
Thus, 65% of respondents believe that federal 
agency implementation of mandates is general- 
ly inefficient, compared to only 6% who main- 
tain itjs* usually efficient. 60 (See Table 5-K) 
Fifty percent believe that federal standards are 
not realistic most of the time, compared to 
12% who believe they usually are. Forty per- 
cent of responding city' officials^ believe that 
the federal mandating role is inappropriate in 
most or all cases, while 19% believe that it is 
generally acceptable* On the other hand, the 
baste goals of federal v regulations received con- 
siderable approval from local ^officials* Forty- 
eight percent of those responding character- 




ized regulatory goals as generally desirable, 
while only 15% considered fhem unwarranted. 

The General Accounting Office Report 
to Senator Roth 

In an unpublished letter report to Sen.*- 
William Roth^-DE), the U.S. General Account- 
ing Office attempted a modest evaluation of 
the- impact of several crosscuttihg federal regu- 
lations on selected local governments.* 1 This 
12«pS£e study was a very brief exploration into 
federal, administration oAy:rosscutting regula- 
tions in five policy areas^DaWs-ffao?n, 4 citizen 
participation, environmental impact, equal em- 
ployment opportunity and equaj delivery of 
services. Unforturjatefy, the study included 
grant specific ^requirements as well as truly 
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crosscutting ones, and regulatory implementa- 
tion was examined onKVm four cities: Albany 
and Schenectady, NY, and Norfolk and Virginia 
Beach. VA. Nevertheless, two valuable points^ 
concerning the local impact of these regula* 

tions were made. * 

ftHL, the GAO examiners found that Cost es- 
timates of the fiscal impact of federal regula- 
tions could not be attempted in these in- 
stances. Most of the necessary data were not 
collected by -local governments in the form re- 
quired, they said. Moreover where cost esti- 
mates were generated, the CmO deemed them 
unreliable for use." 

The GAO examination also concluded that 
local program officials generally "did not view 
the requirements as major- stumbling blocks to 
grants management."" Many had already 
"learned the repes r ' and found that federal 
funds paid most of the compliance costs. Also, 
since program administrators dealt only with 
requirements attached to individual programs, 
they were able to avoid many of the conflicts' 
among the total array*of regulations applying 
to federal programs as a whole. 

*. ■ 

STUDIES OF MANDATE IMPACTS ON 
" SINGLE JURISDICTIONS 

All of the preceding studies attempted, to aV 
greater or lesser extent, to compare the effects 
f federal mandates in several different jurts* 
dictiorTS. In addition, some research has been 
conducted on the effects of federal regulations \« 
m single. jurisdictions. Like the multijurisdio 
tional studies, these efforts vary greatly in their 
approach, ♦sophistication, and scope/ Some 
have attempted to measur^ the actual dollar 
costs of selected mandates in a community, 
while others have been more impressionistic 
attempts to identity a few particularly butdenT 
requirements. 

The New York CHy Research 

The most detailed and widely disseminated 
analysis, of mandate impacts on a -single juris- 
diction w«s undertaken by the New York City 
Budget Office during.1979 and 1980 under the 
direction of Mayor Edward Koch. The New 
York Budget Office attempted to determine . 
the actual costs imposed by a variety of state 
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and federal regulations, and some of the re- 
sults were highlighted in a speech given by the 
mayor in January f980. M 

Although Mayor Koch's speech focused on a 
few "increasingly draconian mandates" passed 
In recent years, the budget office analyses im- 
plicitly assumed a very broad defirrition of. 
intergovernmental, "mariUate." Both state and 
federal regulations were examined, including 
court decision!} and grant-specific regulatory 
requirements that fall beyond the scope of this 
ACIR study. .Of a total 47 mandates identified 
by New York City in1980, more than half were 
derived from state rather than federal require- 
ments.*' Other regulations, such as air and 
water pollution requirements, were classified 
as joint federal-state mandates since they de- 
rived from state implementation of federal 
standards. Only 11 regulations in the NYC 
study were considered direct federal man- 
dates, )^ng\j^[ij^m. part^atibn:** Some 
of the most troublesome df th^e. lust two 
groups fall within the scope! of intergovern- 
mental regulations being studied in this 
. volume. ."•'<•• V: \\ 

REGULATIONS ON THf HANDICAPPED 

Department of Transportation regulations 
designed to implement Section 504 were the 
.most costly federal regulations affecting New 
York- City.* 7 In particular, the cost of providing 
accessibility for handicapped individuals was 
estimated to be $13 billion in capital costs dur- 
ing the next 30 years, plus $50 million annually 
in operating expenses. *S4i* addition; 5,750 bus- 
es would have to be made accessible during 
this period. 6 * These changes were designed to 
improve transit service to a* potential ridership 
population of 23,000 persons in wheelchairs 
and 110,000 semi-ambulatory persons. The city, 
however, maintained that these services could 
only be provided at the expense of 5,3 million 
persons who Currently use the. transit system 
daily. 70 

Federal regulations concern if%£ihe educa- 
tion of* handicapped^ childi^ also chal- 
lenged in the New Yoj^^^ 
is responsible toy: public education, Rfc 
94-142— the Education for. All Handicapped), 
Students Act— requires that it provide a "free 
and appropriate'' education to ail children. 



This has forced\a rapid increase in special edu- 
cation spending, which rose 112% between 
1975 and 1981 Jt reached an estimated total of 
$278 million by 1981, of which $12 million was 
federal aid. 71 In contrast,, total spending on ed- 
ucation rose only 18.6% during this period, 
largely due to the increase in special educa- 
tion. An additional $33.5 million in architectur- 
al modifications was estimated to result from • 
Section 504 requirements to enhance access of 
handicapped students to elementary and sec- . 
ondary education. Another $1 million will be 
required to' remove architectural barriers irt 
a clfy colleges andvuniversities; 7 * Although these 
costs are impressive, the New York data does 
not adequately distinguish between the special 
education costs attributable wholly to, federal 
regulations and the portion of total, costs the 
city would. undertake independently 

^ ENVIRONMENTAL REGULATIONS ' - 

* Two federal environmental regulations also 
were singled out by Mayor Kqch a* imposing 
unreasonable Burdens on New York City. One" .' 
involves the operation of the Clean Water Act. 
The federal jgovernrneht requires plants to be 
built and operated at the secondary treatment 
level, which the city has done. However, the 
city maintains that it is unnecessary to operate 
at this level year around in order to meet pre- 
scribed Water «quaHty standards., Operating at 
this higher level all year will cost the city art es- 
timated $10, rnilHdn in 1981 for what is de- 
scribed as an unnecessary level of water 
quality. 7 * • ' \ *■ 

v Another federal environ me.ntal mandate with 
halt New York City's practice &i dumping sew- 
age treatment residue (i'sludge"") into the 
ocean. 74 Because n<3 long term alternative is yet 
available, the city is required to construct a 
landfill site for sludge on a temporary basis. Al- ' 
though; federal grants will cover 75% ot' the 
capital costs of landfill -construction and-'state 
aid will pick up an additional portion/this sys- 
tem is estimated to cost the city $41 million in 
operating expenses and $31 million in capital 
costs .during 1982 and 1983. 71 This .compares 
with current annt/af costs of twoVnillion for the 
ocean* dumping program. Once a permanent 
strategy, for safely disposing sludge is 'devel- 
oped, thisVui ha# to be adopted, and the 
temporary landfill will be abandoned, 7 * , * 



Fairfax County 

In 1978, the Board of Supervisors in Fairfax 
County, VA, commissioned a brief staff report 
on the fiscal effects of state and 'federal man- 
% dates on county finances. 77 As in most other 
,': studies, the definition of mandates utilized in 
.'.the study was very broad, programs examined 
included an array of intergovernmental regula- 
tions^ Including admirtsi$rative and program re- 
quirements attached I to specific federal grants 
and county; Services required under,. Virgin^ 
law and the* state constitution. Although dollar 
%u res were assigned to various intergovern- 
mental regulations, there is no way to assess 
. fj their, quality. Cost ^tfrnates made it>y various, 
departments were ,,Jmply compiled with Utile 
narrative or dlscussipn of actual versus pre : , 
ferred costs full compliance also appeared to 
be assumed in most cases. 

Among the most significant federal mandates 
affeCfing the Fairfax i County budget were the 
Clean Air Act , theVC/ea/i Water Act, and the 
Civil Rights Ac$ of 7964. The estimated cost oT 
these regulations ranged from approxjmaVely 
$3 million under the) Clean Water Act to an es- 
timated $79,000 for implementing civil rights 
requirements. Other major programs identi- 
fied by the county as expensive "mandates" 
were the Social Security Act, which required 
$3,7 million in employer contributions for 
workers covered by the acC and administrative 
and matching costs required under Af DC and- 
the TitTe XX social service grant progra^. 7 * 

The Fairfax study also listed federal require- 
menti affecting the Fairfax Cotinty Board of Ed- 
ification. The most expensive educational regu- 

'.'W° nS ^ ere s P ecial education Services" and 
' expanded access to handicapped' Students re- 
quired under PL 94-142 and Section 504. The 
costs^ resulting from these requirements were 
• placet} at $15.1 million in operating costs fpr'FY 
1978 and $2.8 million in construction oytlays. 
Other fiscally significant items included feder- 
ally required levels of bilingual- education, 
costing $980,000, and. Title IX sex discrimina- 
tion regulations, civil rights reporting require- 
ments, and compliance with OSHA regula- 
tions—each estimated to cost $100,000 per: 
year. 

Overall, federal mandates were estimated to 
impose $15.8 million in additional costs on 
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Fairfax County government, equal to approxK 
matety 3% of the county budget. Additional 
funding equal to 40% or 45% of this figure was 
provided by federal grants under these pro- 
grams. However, this figure does not include , 
all of the programs just discussed, since those • 
which required a high degree of voluntary par- 
ticipation on the county's part were deleted 
from the total. 7 * 

By way of contrast, sjtate mandates were esti- 
mated to total $35.6 million in Fairfax County in 
FY 1978, or approximately 7% of the county 
budget. State aid and reimbursement on thjjese 
programs provided an additional 20-25% fujid- 
ing for these , programs. As in Slew York, ifow- 
' ever, 'the relationship jbetween federal ind 
sUte mandates is frequently Complex. Certain 
mandates which appear to local government to 
emanate from the state may ultimately be 
traced to federal regulations or grant require- 
ments imposed upon the state. For example, 
operating costs for air pollution scrubbers in- 
stalled in Fairfax incinerators result from state 
regulations and are identified by the county as 
a state mandate, although the state regulations ' 
in this instance apparently were prompted by 1 
federal air quality standards. 

Janesville ^ 

A final, very brief sketch of regulatory im- 
pacts was provided in an impressionistic study 
of federal regulation in janesville, WI. In 1979, 
the U.S. Regulatory Council commissioned a 
free-lance journalist to ascertain people's 
views> toward regulation in a typ'ical small city, 
and a short anecdotal survey was produced. 
The bulk of federal regulations examined af- 
fected the private sector/but a few were 
intergovernmental in character. 

Fof example, janesville officials criticized" 
the Safe Drinking Water. Act for mandating ex-, 

"cessive, inflexible testing and public notifjca 1 - 
tion .procedures.^'Necessary procedures were 
already being carried out by the city, Jhey 
maintained.. In addition, the city was con- 
cerned about forthcoming regulations gov- 
erning the monitoring of industrial efflaertts in 

^ihe city waste wafer ^treatment plant. It 
preferred to monitor these effluents centrally 
and trace problems once detected, rather than 

' begin cm a plant : by-plant basis. The prosper 



live Regulations were estimated to cost the city* 
$50,000 to $60,000 annually.* 1 Another problem 
regulation involved state administration of the 
Highway Beaulification Act. An attorney i& 
volyed believed that state' administrators had • 
improperly declared, a billboard illegal in order 
to avoid paying compensation fees f^ bill- 
board removal, asjrequired under federal law. 

Apart from such federal-state regulations,, 
several wholly state mandates were touched on 
also, affjfctiftg both the local public and private 
sectors." In addition* certain program specific 
requirements were discussed in the study, 
such as citizen participation and planning re- 
quirementsSittached to a mass transportation 
grant. A " . ■. : ; 

STATE IMPACTS 

The studies just reviewed all dealt with the 
effects of federal (and state) mandates on local 
units of government .iRowever, state govern- 
ments can also be se&usly affected by federal, 
regulations. Although this topic has been sub- 
ject to much Jess research than local regulatory 
impacts, a few studies do concern thl state ef- 
fects of federal regulation. One is a study 'of 
state implementation of federal-state environ- 
mental programs. A second examines the costs 
' of several federal regulation's in higher educa- 
tion-, including state colleges and universities. 
Finally, two reports bearing on regulatory im- 
pacts have, been produced by the National- 
Governors' Association. These examined the 
burdens of federal red tape and presented the 
governors' recommendations to. the Presiden- 
tial Task Force 6n Regulam^ Relief. 

* 

GAO Environmental Report 

.1 

■jL " Jn its, report on Federal-State Environmental' 
Programs—The hate Perspective the General 
AtcoVptinjf Office examined state views to- 
ward five different grant and regulatory pro- 
grams: the Clean Water Act; Clean' Air Act; 
Federal Insecticide, Fungicide, .and Rodenti- 
cide Act; Resource Conservation and Recovery 
Act; and Safe Prinking ' Water Act.* 4 Each of 
these programs can be classified as a ''partial 
pre-emption," which utilizes both state and 
federal participation. The federal Environmen- 



tal Protection Agency (EPA) establishes envi- 
ronmental standards, issues regulations, 
awards grants, and directly administers the 
program in states that do not participate, while 
participating states implement the programs 
within the 4 guidelines established by EPA, Ideal- 
ly/ the programs were envisidned as "partner- 
ship" arrangements between the state and fed-' 
eral levels of government. 

In truth, this partnership ideal was widely re- 
garded by states as a "myth."* 5 In its conclu- 
sion, the CAO gave substance to this view, 
issuing a general indictment of EPA 
performance: '. < 

Numerous studies and EPA testi- 
mony have poirtted out marked dif- 
ferences between individual states. 
Yet, states claim EPA regulations geri- - 
' erally treat all states the same^and re- 
quire individual states to^force them- 
selves into an ill-fitting national 
mold. State initiatives and manageri- 
al prerogatives are stifled, and costs** 
for environmental controls arc/ often 
increased.* 6 

Unlike studies of mandates at the locaMfevel, 
however, the primary problems highlighted in 
state environmental programs were not fiscal 
ones. The availability of federal funds did not 
emerge as a pressing problem for most 
states. 07 Rather, administrative and perform^' 
Ance co^ts resulting from federal mandates 
were identified as being most troublesome.* 1 

When regulations hamper, rather than pro- % 
mote the effective achievement of a policy 
goal, this can be considered a performance 
cost., Generally speaking, states were faund to, 
support the goals of entironmental programs* 
in the CAO report," but federal regulations 
were found to have what one administrator 
called a "deadening effect" upon the states' 
ability to achieve these goals.* 0 Frequent • 
changes in federal standards and guidelines 
wasted stat£ resources and impeded program 
momentum.* 1 Dela^?Tri issuing federal regula- 
tions were said to "handicap program imple- 
mentation." 92 Inflexible regulations under- 
mined effective existing state programs and 
ignored substantive differences among various 
stat^.*' 

Similarly, the CAO found that federal envi- 



.'• ronmental mandates may impose substantial 
administrative costs on state governments. 
One report noted that the paperwork burden 
under the Clean Water Act "approximately 
doubles the necessary resources" required to 
do the job.* 4 A state administrator complained 
that the waste treatment construction program 
had become "a bureaucratic paperwork proce- 
dural jungle with no relationship to water qual- 
ity."" The end result was to limit the states' 
own management prerogatives in program 
administration- > « 

Federal Mandates in Higher Education 

In 1976, the American Council on Education 
published* a report detailing the costs imposed 
by 12 federal regulations on a sample of six 
college* and universities. This study was only' 
partially applicable to state educational institu- 
tions since four of the six schools examined 
were privately operated. Nevertheless, the 
study does illustrate some of the fiscal effects 
of federal regulation in this functional area 
during the decadd between*1965 and 1975. 

Overall, the costs of the federal regulations 
examined were found to total from 1% to 4% of 
f the operating budgets of the institutions sur- 
veyed** 6 This proportion appeared to be 
. growing since mandated costs were rising fast- 
er than either institutional revenues or average 
educational costs.* 7 Operationally, mandated 
expenditures were found to have grown to be- 
tween one-eighth and one-fourth of general 
administrative costs* As a consequence, they 
tended to alter educational administrative 
structures by contributing to the centralization 
of institutional administration. *• 

As with most intact studies/this information 
must be interpreted cautiously. The largest, 
single expense for many- Educational institu- 
tions in this study, resulted from increased So- 
cial Security employer benefits, and another, 
significant expense was. the federal minimum 
wage law* Naturally, such laws are excluded 
from most conceptualizations of flideraf "man- 
dates/' Moreover, provisions sucKV social se- 
curity do not apply to many public institutions. 
"On the other hand, several recent and poten- 
tially costly federal mandates were not includ- 
ed in the study, such as Title IX, Section 504, 
and the Family Educational Rights and Privacy 
Act, Although such exclusions were ^pfo^tu- 
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nate, their, absence from the study tends to 
counterbalance the inclusion ^of other ques- 
tionable mandates-, 

fn the two pubHc institutions included in this 
study, only one was subject to Social Security. 
Ignoring this provision, the preeminent man- 
dated expense in both public schools stemmed 
from equal opportunity and affirmative action ; 
requirements.** Included in this category, Miiife re 7 
Title VII of the Civil Rights Act, the £qu$J\Pay J 
Act of 1963, and Executive Order 11246. An- : 
other costly set of requirements for one of thfe 
institutions included environmental protectiqh 
regulations and OSHA compliance, 100 How- l 
ever^the costs associated with unemployment $ 
compensation,^ federally mandated retirement 
benefits (ERISA), health maintenance. organiza- 
tions, and agef discrimination requirements :l 
were negligible or not applicable to the two 
public institutions examined in 1975. 

- Governors' Association Reports on U 
Federal Paperwork and 
Regulatory Burdens j 

JJecentJy, the National Governors' Associa- 1 . 
tion (NGA) 101 produced two reports examining 
aspects of the mandate issue that particularly 
concern state governments. These ^Jports 
were not regulatory impact studies a? such, 
since they, were designed primarily toJjnform 
federal officials of changes ftecommencfed by 
the states in selected federalAmandates.j They 
did hot study impacts in deptftor try to meas- 
ure the fiscal or administrative costs of regula- 
tion. Nevertheless, in the course of making 
recommendations, the NGA reports served to * 
highlight problem areas in regulation and ^to 
identify certain deleterious effects perceived 
by st£te governments. N 

The first report, Federal Roadblocks to Effi- 
cient State Government , was developed in 1«?76 
for the federal Office of Management and 
Budget. 103 The study was not a comprehensive 
one because data was derived from only a few 
participating states; Moreover, only regula- 
tion subject to federal executive branch dis- 
cretion were examined. Those derived from 
specific statutory language were deleted for 
the purposes of this study. Discretionary regu- 
lations were defined to include many program 
specific grant requirements, however. 

Substantively, fhe Roadblocks report. 
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identified six fundamental problems caused by 
federal mandates, these were: 

a the lack of coordination among federal de- 
partments and agencies implementing 
regulations, which limits program 
effectiveness^ / \ J 

o the federal government exceeding its au- 
thority^ n certain areas and encroaching on 
state prerogatives; 

o federal regulations that are prescriptive 
and process oriented rather than results 
oriented; \ 

□ programs entailing excessive paperwork 
and reporting requirements; 

a delays tha&hinder program funding and 
implementation; and 

□ /implementation of indirect cpst determina- 
tion procedures, creating lasting adminis- 
trative confusion. 103 1 

The greatest difficulties "for states resulted, 
not from ihe$e six problems individually, but 
from their cumulative effects on stat^gqvern-> , 
ments in general. Sucli impacts included ad- 
ministrative, fiscal, and performanc# costs. The 
administrative problems were evident in the six 
statements listed above. Federal regulations 
entailed "excessive reporting and paperwork 
requirements" and "administrative bur- 
dens/' 104 Fiscally, the NGA complained that 
mandates imposed increased staffing and other* 
costs, and it concluded that: 

Compliance . . . often results in ex- 
penditures that would not have been 
* necessary if the state[s] had been 
free to develop its own pro- 
cedures. 105 

Likewise, performance costs resulted from 
malapportioned resources, decreased service 
levels, and restrictions that "stifle innovative 
concepts/' 10 * 

A sampling of specific regulatory cases 
illustrated these problems in more detail. For 
example, Environmental Impact Statement (EIS) 
requirements have been subject to different in- 
terpretations by federal agencies. In one case, 
a single EIS was approved for a bridge project 
by the Federal Highway Administration but re- 
jected by the Coast <7ii?rrfHw-4^e same proj- 
ect. 107 In addition^ FAA "comprehensive plan- 
ning requirements for airport capital grants 
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have required Environmental Impact State- 
ments for all related projects in the -area, in- 
cluding those which are wholly state funded. 

Civi!^ rights regulations were also criticized 
vfor spawning "a highly complex and burden- 
some reporting system." 1 " The University of 
Wisconsin was required to submit 16 volumes 
and 6,000 pages of data on employnrfent actions 
to the Office\0f Civil Rights. Additional months 
were required to reformulate this same data 
for submission to the Equal Employment Op- 
^portunities Commission (EEOC), Similarly, the , 
; EEOC has required different data sets from the 
>? State of Oregon and from its higher education 
^ system. This forced the higher education sys- 
tem to compile double sets of data for the 
'\ same federatagency. ^ 
v Paperwork burdens were also problems un- 
der Davis-Bacon and clean water regulations. 
\ The Clean Wafer Act required annua) duplica- 
tion of a wealth of plans and documents, even 
when there had been no change. The Daws- 
Bacon wage scales have been subjects© 'rapid 
change, requiring the alteration of bids and 
contracts under negotiation. Likewise, "con- 
stant revision" of Clean Air Act regulations 
placed "administrative burdens" on the 
'states. 1 ^ Just detecting changes cost Wisconsin 
an estimated $50,000 annually, because: 

♦Each new regulation must be 
screened and reviewed to determine 
if it conflicts j|ith state lav^ antf rules, 
* whether state resources are available 
to comply, whether the true dead- 
fines can be met, and y4iat imple- 
mentation will cost. 110 

ELIMINATING ROADBLOCKS \ 

Tn-1981, the National Governors' Association 
followed'up on the Roadblocks study in its rec , 
o'mmendations to the Presidential -Task force 
on J?egultory Relief. In a report entitled 
Eliminating Roadblpcks to Efficient State Gov- 
ernment /the NGA made recommendations for 
dealing with many of the specific problem reg-^ 
ulations identified earlier. 111 Like the original 
report, this was pot an investigation of regula- 
tory impacts as such, but it tiid establish which 
requirements have t beenf perceived by gover- 
nors 4S long term problems. 



Fourteen states— though not a representa- 
tive national sample-r-conducted comprehen- 
sive reviews of federal regulations to compile 
data for this "Greenbook" report. On the basis 
of their findings, the governors called for a 
''comprehensive overhaul" of federal regula- 
tory practices: 

All existing regulations in partner- 
» ship program* . . . must be examined. ' 
•Moreover, a process must be estab- 
lished to ensure that regulations 
promuglated in the future are con- 
sistent with the federal and state/ 
roles in programs. 112 

Although this recommendation was hased in 
large part on continued objections to individu- 
al grant conditions beyond the scope Of this 
ACIR report, several of the new forms of regu- 
latory programs identified as troublesome In 
1976 were reiterated in the governors' second 
report. Irtcluded in this category were'the Uni- 
form Relocation Act, Clean Air Act, C/ean- 
Water Act and DavisrBacon Act. Howe'ver, spe- 
cific complaints concerning the last three pro- 
grams had changed somewhat since 1976. In 
particular,, the complaints had grown more 
specific; there was less focus on pa^perwork 
burdens and more on costs, inflexibility and 
intrusion. 

Three newer mandates not identified in 1976 
were also included in the ,1981 "Greenbook": 
hazardous waste management regulations un- 
der the Resource Conservation Recovery Act, 
meat and poultry inspection^ and Section 504. 
On the other hand, two regulations identified 
' as burdensome in 1976 were not contained in 
the 1981 report— the EEOC affirmative action 
regulations and Environmental Impact 
requirements. 113 - • 

CONCLUSIONS AND 
! GENERALIZATIONS 

Over a dozen stodies, surveys, and reports 
dealing with regulatory impacts on state and 
. * local governments have been reviewed in this 
chapter.. Although these studies differ greatly 
, in their scope, methodology, and certain find- 
ings, several usefufgeneralization's about man- 
date impacts can be derived. 

Perhaps the most Significant conclusion to 
be drawn is that additional sound research on 
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4he< effects of federal mandates is required. 
While current studies represent an excellent 
beginning, the topic is a relatively' new one 
that te fraught with difficulties. All of the, ex- 
isting studies possess at least some limitations, 
and certain topics barely have been explored* 
The very concept Of a regulatory impact has yet 
ts^jjfe adequately defined, so that a universe of 
common subject matter is lacking. Each study 
uses a somewhat different definition of federal 
mandate, and sometimes these can be inferred 
only from the sample of regulations chosen for 
Sex ami nation. • 

The two best studies on this topic illustrate 
tbe difficulties. The Riverside study defined the 
mandate universe very broadly, including stgte 
tax and revenue limitations and specific grant- 
in-aid administrative requirements. This expan- 
sive definition proved ijpworkable fqr esti- 
mating mandate numbers, and it merged 
innumerable routine and uncorttrtftersfal grant 
requirements with N the new, more intrusive 
forms of intergovernmental- regulation. On the 
other hand, the Urban Institute study at- 
tempted no explicit definition whatsoever. It 
merely selected for study a small number of 
regulatory programs that seemed particularly 
expensive or important, ^ , . 

A second limitation in the impact literature 
results from the focus that most studies place 
on the fiscal effects of intergovernmental regu- 
lation. Fiscal impact studies face enormous ok* 
stacles in accurately measuring the costs of 
mandates. In its limited survey of crostfcutting 
regulations in four jurisdictions, the General 
Accounting Office observed that:.. 

We/Jid not determine even roughs 
, , estimates of ... administrative 
costs In general, the local gov- 
ernments we visited were unable to 
provide such estimates [or] we 
did not consider the estimate 
reliable. 114 

Not. only is reliable data difficult to compile, 
many of the indirect cost factors involved, to- 
gether with the locally preferred levels of serv- 
ices that .would exist in the absence of a man- 
date, can only be roughly estimated. Such 
estimates are highly subjective and are difficult 
to evaluate without a thorough knowledge of 
local circumstances. Consequently, some stud- 



ies avoid making actual cost estimates and 
most advise caution in appraising them. 

In addition, >ris hazardous to compare fiscal 
impact data from different studies. Apart from 
definitional inconsistencies, various studies es- 
timate costs somewhat differently, and all of 
the study samples thus far have been sryiall. For 
instance, the Riverside and Ul studies both 

* stress the importance of measuring the incre- 
mental cost of Intergovernmental mandates, 
which calculates only that portion of a regu- 
lated activity which is actually' attributable to 
the mandate. Individual studies* however, lilte 
the Fairfax County and New Yopk City reports, 

f often'fdil to distinguish fully between pre- 
ferred expendit^iresvand total spending pn 
mandated activities. 
Jstonfiscal impacts, on the other hand, have 

* been even less adequately treated. Reports 
dealing with tbe policy and administrative ef- 
fects of intergovernmental regulations have 
been limited in* scope and iron-systematic in 
character. They tend to be anecdotal listings of 
cbmplaints or brief surveys of perceptions to- 
ward regulations. Such sources have failed 
thus far to adequately detail the full extent and 
character of nohfiscal impacts. 

The Scope of Regulatory Effects 

This final limitation can be compensated for 
to sortie extent by examining the impact litera- 
ture as ^ whol§. This establishes the basis for a 
piore conjplete description of the range of fetj- 

>, eral regulator costs op state and Jocai govern- 
ments than is\ available in any single study. 
These nonfiscal Costs include administrative^ 
inefficiencies, ''performance cost*" or reduced 
levels of tSm services, and "authority costs" 

\vhlch undermine thepoliticaf standing of state 
and local governments. Sucty impacts may 
prove to be especially important in areas 
where ^fiscal costs potentially can be 
transferred back to the federal government, 
such as fields where regulations coexist with 
federal grant programs. For exampie y the 
budgetary appendix to the New York City study 
reports that costs for Section 504 compliance in 
the transportation field "will largely be p v aid for 
by federal capital mass transit funds currently 
earmarked for "modernization of the 
system. " m 
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PERFORMANCE COST? J , 

Transferring the costs of federal regulation 
to an available federaf grant progranilmpHes 
that the initial federal purpose in the grant pro- 
gram may be undermined. It constitutes a form 
of regulatory fungibiltty that can erode attain- 
ment of important national objectives. Similar- 
fy^ if federal regulation requires the substitu- 
tion of local resources from one activity to 
apother or leads to the impairment of existing 
services, , a ''performance cost" has been 
imposed on state or local government 11 * In the 
case of Section 504's effects pn New York's 
transportation system, Mayor *Ed Koch main- 
tained that such performance costs would be 
imposed on New York City's transit users: 

[Due to Section 504] transit subsi- 
dies in the 1980s will be severely 4 
distorted — making systems accessi- 
ble to several thousand people, 
while forsaking improvements 
needed on the total system. The cost 
: iji operating reliability will very likely 
reduce the quality of service to both 
current users and those who should > 
benefit from improved acces- 
sibility. 117 

Additional examples of performance costs 
imposed by federal regulations can be gleaned 
from other impagistudies. The CAO report on 
federal-state envtrortmental programs ob- 
served that federal regulations could "handi- 
cap program implementation/' stifle state initi- 
ative and wa&te resources. 11 * It related one 
state administrator's complaint that "once a 
progTam baustmes 'federalized/ the* morale', ef- 
ficiency and quality of output is noticeably di- 
minished." 11 * The governors' report agreed, 
noting that prescriptive regulations jcould "sti-* 
fie the development of innovative concepts" 
and produce other negative side-^tflects. ."In 
the worst cases, service levels decrease, "*it 
maintained. 120 Likewise, NACo observed that 
crosscutting requirements "often conflict* with 
program goals/" 121 

ADMINISTRATIVE COSTS 

More familiar are the administrative burdens 
associated with Intergovernmental regulations. 



The NACo report complained that crosscutting 
requirements "create . severe administrative 
problems," including "duplication, paper* 
work; and conflicting orders/' 122 ; NAC6 also 
maintained that crosscutting requirements 
"confuse the recipient's management proc- 
ess," although the GAO f s review of crosscut- 
Jting requirements in New York and Virginia 
concluded that cities "did not view the re- 
quirements as major stumbling blocks to 
grants management/' 123 A state environmental 
administrator complained of the "paperwork 
procedural jungle" in tjie Clean ^Water pro- 
gram* 124 The National Governors' Association 
condemned "excessive reporting and paper- 
work requirements/' "administrative confu- 
sion," and defays and dislocations associated 
with federal regulations. 125 

POLITICAL AND LEGAL ISSUES 

The question of managerial interference' in- 
volves perhaps the most\trOublesome regula- 
tory consequence of ali-Uthe degrfee to which 
intergovernmental regulation undermines the 
level of state-local autonomy required by a fed- 
eral system. In the envirdnmental programs, at 
least, the GAO did conclude that "state 
managerial prerogatives are stifled." 12 * Like- 
wise, the ACE's report on higher education ob- 
served that federal requirements altered the 
institutional processes of universities by 
stimulating centralized administration. m Al* 
though it did not investigate them 1n any de- 
tail, the Riverside study observed that mandate 
impacts "have political and institutional as well 
as fiscal importance/' 12 * 

In fact, excessively prescriptive regulations 
may deprive subnational governments of deci- 
sionmaking autonomy evfcn in cases where 
there is general agreement* over basic policy 
goals. Such policy prescriptiveness robs them 
of institutional authority in any meaningful 
sense and thus imposes "authority costs" on 
states and localities. That is, if citizens find that 
subnational^ governments have/Tost substantial 
independent influence over vital policy deci- 
sions, their author ity will be eroded at the 
most fundamental level. They may eventually 
lose the capacity to effectiveJy implement their 
remaining responsibilities. Consequently, the 
governors' complaint that the federal govern- 
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ment "has exceeded its proper authority in 
some areas, encroaching on matters which are 
w!|bin the profter jurisdiction of the states'' de- 
serves to be considered carefuHy/ because it 
poses what may become the njost seriods of all 
impacts of federal regulation. 12 * < N 

Other Findings 

In addition to estabMshing a more complete 
understanding of the full range of mandate im-. 
pacts, certain other generalizations about fed* 
eral regulatory effects oiv state and local gov- 
ernments can be distilled from impact studies. 
1n particular, it is clear that many federal, 
intergovernmental regulations do impose sub- 
stantial costs of both a fiscal and non fiscal na- 
ture. Regulation may determine a sizable per- 
centage of state and locaj spending in certain 
areas, as well as limit management capacity, re- 
duce state arid local flexibility, and affect the 
delivery of certain services. Above all, it is the " 
cumulative effects of multiply and conflicting- 
requirements that are most burdensome. 1 * 0 

In addition, there has been t con$iderabie 
agreement among studies about which regula- 
tions have been perceived as most burden- 
some in recent years. Figure 5-2 lists ten feder- 
al regulations that have "been identified by 
more than one impact study as especially prob- 
lematic. They are ranked .in order of their peT- 
ceiyed impact, to the extent that this can be es- 
timated by the number, of different studies 
emphasizing a particular* regulation and the 
magnitude of the costs identified. Thus, those 
mandates at the top of Figure 5-2 have been 
interpreted as more broadly or intensively- bur- 
densome than have those v at the bottom. It 
should be rioted, however, that this ranking is 
based on retrospective evaluations. Most of ; 
these regulations have been subject to Review 
and modification by past or present adminis- 
tration^. Some have been altered substantially 
since they were firstTriticized in the studies re~ 
viewed in this chapter. Longitudinal studied — 
such 3s the governors' two Roadblock 
reports— have prod uced somewhat different 
evaluations over tin^ Jtfised in part, perhaps, 
on these changes. f * „ 

Although there is considerable agreement 
among state and local officials concerning the 
universe of problematic regulations, individual 
v rankings vary between different studies. In ad- 




Ftgurti 5-2 

Tan Burdensome Federal Mandates 
^ Identified by * 
Regulatory Impact Studies, 

1. Section 504 of the Rehabilitation Act of 
1973 (nondiscrimination against handi- 
capped) 

2. ' Cle&n Water Act 

3. Education for All Handicapped Chil- 
dren Act 

4 V DaVis- Bacon Act 

5. National Environmental Policy Act** 

6. Clean Air Act" 

' 7. Safe Drinking Water Act 

8* Civil Fights Act oW9$4 Title VII* " 

9* CMI Rights Act of 196& Title VP* 

10. Bilingual Education Requirements 



* Ranted in approximation of lev*! of impact, bated on 
the number of different stiaWes identifying a regulation 
as burdensome and the magnitude of impact indicated.* 
** Ranking* are based on prior evaluations' and do not 
f take into account regulatory modifications that may 
have been adopted subeequentty. The regulation* 
marked were subject to reform and simplification under 
the Carter Administration. Most of the remaining regu- 
lations h*ve been modified or are under review by the 
Reagan Administration. t - 

SOU^C£: ACIR staff compilation. 



ditipn, it is clear xhaffederal mandates czn af- 
fect many jurisdictions tfifferently: Specific 
agreement abqut "theworst" regulations is by 
no means complete, as was made abundantly 
clear in the Urban Institute and* NACo reports. 
For example/ Burlington, VT, Appeared to be 
seriously affected by handicapped education 
Adulation? but not th^ Clean Water Act. Bilin- 
gual ^education imposed substantial costs in 
Fairfax County, VA^and Newark, NJ< but not in 
Cincinna^ OH. 131 The degree? to which a given 
jurisdiction is significantly affected by any par- 
ticular regulation will depend uporj demo- 
graphic and resource factors, its prior program- 
activities and the state rolfe in the field, its de- 
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gree of compliance with the regulation, and 
% other factors. 

Although mandate studies generally agree 
that the total costs of intergovernmental regu- 
v lations 'are substantial, no efforts have been 
made to assess the benefits of such regula- 
tions, either nationally or within the sample 
jurisdicitons. While most regulatory benefits 
presumably redourtd to individual citizens, the 
implementation oMederal regulations may ulti- 
mately promise benefits to state and local gov- 
ernments as well; 13 * However, estimation of 
such potential benefits is likely to prove even 
more difficult and speculative than approxi- 
mating indirect and incremental regulatory 
* costs. v 

Most studies of federal intergovernmental 
regulation include fyaditional grant requi^ 
ments as well as crosscutting regulations, par- 
tial preemptions, and other relatively recent 
mandate forms. Grant recipients ' tend not 'to 
differentiate between, the different forms of 
intergovernmental regulations and require- 
ments despi|e their different levels of compul- 
sion and intrusiveness. This is espec^Ily trCie 
of traditional requirements^that are expen- 
sive. 133 For example, more than half the man- 
dates \tv the New York City study stem from -or-* 
dinary grant-ii];aid conditions. On the other 
hand, the newer forms of intergovernmental 
regulation comprise thfe most consistent 
source of difficulties among impact studies as a 
whole. 

Although grant consolidation is strongly sup- 
ported by the ACIR and'rp*>st state and loca( 
government officials, regulatory impact studies 
indicate that Jblock grants may not eliminate 
problems resulting ■ from intergovernmental 
regulation. Indeed, various block grants were 
identified as burdensome federal programs by 
several of the studies reviewed in this chap- 
ter. 134 Although they generally have fewer ad- 
ministrative stipulations than the categorical 
pcograms they replaced, existing block grants 
have retained numerous reporting^and proce- 
dural requirements. These pften - prove espe- 
cially troublespme for jurisdictions that did not 
participate in earlier grant programs, tn addi- 
tion, certain rtew farms of intergovernmental 
regulation — such as crosscutting require- 
ments—may impose significant' additf^ial bur- 
dens on block grant recipients. * «• 



State "mandates" are viewed along with fed- 
eral ones as serious problems by most local 
governments. A broad range of different state 
requirements may be considered in this cate- 
gory, including" $tate^ constitutional dictates, 
revenue limitations, and requirements that lo- 
' cal governments provide a range of services 
from stray animal control to corrections; Most 
studies that include state regulations and re- 
*. quirements conclude that these provisions 
impose greater costs on local government than 
do federal regulations but few attempts have 
been made to compare the relative constitu- 
tional or substantive merits of state and federal 

• mandates. In addition, certain regulations thats 
local governments perceive as emanating from 
the state house may actually have their origins- 
in prior federal directives to the state. This te 
particularly true of partial- preemption pro- 
grams, which are administeredby the states in 
accordance with federal standards. In addition, 
sfates may issue regulations to tomply with the 
conditions of a federal-state grant-in-Jd pro- 
gram. Such cases may be considered a form of 
"pass-through federal regulation" of local gov- 
ernments, roughly comparable to pass : through 

. federal aid that is. routed through the states. * 
Another. generalization from the impact stud- 
ies concerns regulatory compliance. Most 
/ studies do not address the issue of comliajTce 
or they assume that current Ifvels of activity 
constitute fuHcompliance. If this is Wt the 
case, then the total costs of regulation may in- 

* crfcase if enforcement is upgraded. Those stud- 
ies which have attempted to address compli-^ 
ance report mixed but mildly positive results. 
The Riverside study found that, on the whole, 
C9mpliance was "substantial but far from com- 
plete." 135 Likewise, the Urban Institute study 
reported that "in most cases . , . local govern- 
ments appear to cooperate closely with fedeal 
agencies," although the^can usually post- 
pone, with relative impifmfy, the implementa- 
tion of a mandate by relying on a number 6i 

delaying tactics." 136 



.* # ★ * * 

All of^these firidings provide important in- , 
sights into the .scope and nature of the rnan- 
date problem. Although ft has been over- 
looked too "long as a principal area of 



intergpvernmental tension, an excellent begm- 
ning has been made in understanding the im- 
pacts of federal regulation ori state and local 
governments,- The seriousness of the rrfandate 
issue is now widely perceived and areas requir- 
ing additional research have been identified. 



Accordingly; federal intergovernmental regula- 
tion has been subject to increasing scrutiny 
and multiple reforto effoftts within the federal 
government. The substance and evolution of 
these reform efforts is the subject of the fol- 
lowing chapter. 
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, REFORMING 
7 INTERGOVERNMENTAL 

REGULATION: 
fcECENT FEDERAL INITIATIVES 196&-82 

GOALS AND STRATEGIES 

^Previous cffapters of this report traced the . 
, . growth of federal intergovernmental regulation 

and described its impact on state and local 
governments. Parallel to this record^is a legacy 
■ of federal regulatory reform— some of it sue- 

* \ 4 cessful, but much of it not. Shortcomings in 

„ f - V many early reforms have encouraged the de- - 

velopment of increasingly aggressive regula- 
. . tory reform initiatives, including some of the 

- strongest medicine yet prescribed to bring 

-* down what has jbeen described as "regulatory 

•,. . - fever/' v ' 

v * ) \ Most reform, initiatives have been prompted 

■ >, by complairffsQf excessive private sector bur* 

dens, not state and local ones. Only since 1980 
have significant regulatory reform efforts been 
directed specifically at problems«resulting from 
ti>e new lorms of intergovernmental regular 
Q r ffon. Nevertheless, many of the earlier "across- 

the-board'i reforms affected state and -local 
) . .« . ' ■ * governments in addition to the nonfcovern- 

mental sector. Insofar as both categories of re- 
forms have had $ bearing on intergovernmqn- 
« tai regulation, both hav$ been included in 'this 

. f — . . > chapter. ' . 

# Regulatory Reform: Quickening 

Its Pace, Widening Its Focus, 
Expanding Its Objectives 

. For regulation, the past decade was- a period 
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of hyperactivity among such new agencies as* 
the Environmental Protection Agency; the De- 
partment of Energy, the Occupational Safety, v 
and Health Adminisfrattorjphe Consumer 
Product Safety Administration, aijti tffe Nation- 
al Highway Safety Administration, With. reform, 
on the other hand, the period was rparked by a 
slowly building arsenal of weapons against reg- 
ulatory excess, initiated during the Ford Ad- 
ministration, continuing undej President 
Carter, and, culminating in several major pro- 
grams launched by President Reagan immedi- 
ately upon taking office in 1981. Congress also 
has been considering comprehensive regula- 
tory reform legislation ip 1982, 

Such reform efforts mark a major shtft' in 
governmental emphasis. As Eugene Bardach 
and Robert Kagan recalled in their recent book 
on strategies for reforoiing social regulation, 
"only ten or 15 years agc/the phrase 'regula- 
tory reform' generally mjbant making regula- 
tions ... tougher. 7 ' 1 Indeed, the rapid escala- 
tion of protective intergovernmental regulation 
chronicled" in earlier chapters qf this report 
may be viewed as part of this effort* Now, how- 
ever, the situation has reversed. Yesterday's 
reforms are often viewed today As regulatory 
burdens.. „ - 

QUICKENING PACE 

* *■ 

As concern about regulatory burdens grew, 
the pace of reform increased, leading PauJ 
MacAvoy recently to conclude that, although 
attempts to reform cegul«y|^are as o[d as reg- 
ulation itself: , 




The pace of reform efforts has n «. 
quickened in the last decade . . - with 
both more legislation to deregulate 
2nd more frequent attempts at inter- 
nal improvements in the process. 2 

Every President since Ford has attempted to 
develop more comprehensive and sweeping 
techniques for reviewing and controlling exec- 
utive agency regulation. ^Simultaneously, Con- 
gress has sought to bolster its traditional oven 
sight^role with new mechanisms for regulatory 
review and oversight and mounting attempts to 
enact comprehensive regulatory reform legis- 
lation, This renewed reform spirit has led some 
to predict a turning-back of regulatory trends 



in the 1980s. In an effort to '"rein in the regula- 
tors/' reformers are striving to roll back 20 
years of regulatory build-up. 

Some observers regard the pace as exhilara- 
ting. In mid-1981, T/Vrile^agazine reported; 

Of all Rorwrtd Reagan's Campaign 
. 1^ promises, none seemed more hope- 
( lessty dreamy than his pledge to cut 
r back on federal regulation. Presi- 
dents have come and gone, but 
Washington's write-a-r4(e bureau- 
crats and their regulations just seem 
to keep on multiplying from one Ad^ 
ministration to' the next. <Yet, 4 si« 
mm months into his. term, Reagan is hav- 
ing surprising success at reining in 
the regul f atof*. The president has 
gone further, faster to beat back the* 
bureaucrats and weed out their regu- 
lations than even the Administra- 
tion's*most ardent deregulators had 
Tipped'. Declares James Miller HI, * 
t executive director of the Presidential * 
Task Force on Regulatory Relief:- "I, 
came^n board saying that tjie best 
we can do is biing the regulatory - 
penduium'taa standstill. Now I think 
that by the end of the year we can ac- 
tually achieve a real* reduction in 
regulation." 3 * - , . • ' ■ 

Other recent observers have been less san- 
guine. In a 1981 editorial in Regulatory £>e, re- 
formers were warned against a "numbers 
game"— the ; practice of measuring relief by 
adding up- relief actions taken:' Noting that the 
Federal government can take with one hand" 
what it gttes^with the other, the editorial 
concluded: 

The commitment to regulatory re a 
lief is clearly there. The Administra- 
. tion is at that dangerous point now 
- where it must recognize and gear up 
for. the broad scale, indepth analyses 
of programs that will be necessary to 
Achieve substantial' regulatory re- 
lief.... Regulatory relief can be 
achieved, but it is still too early to 
say whether this Administration will 
achieve it. 4 

Overall, the record of the last decade sup- 
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ports the contusion that the level of ffcform 
activity is Unprecedented, But, if reform has 
proceeded at a faster rate than ever before, it 
also has headed in more directions. 

* 

EXPANDING TO SOCIAL REGULATION 

As reform efforts gained' momentum in the- 
70s they focuied on e<*onoftic regulation. In 
Some cases, reformers argued that the entire 
structure of federal control was misguided, 
urging, for example,:the deregulation of the air 
transport industry. Free market competition, 
they ^rguetf, offered better assurance of rea- 
sonable rates and adequate service tha^i gov- 
ernmental rules ajid standards. Increasingly, as . 
regulatory approaches were used to address 
spctal as well as economic problems, reform 
efforts also gained a foothold in this politically 
and analytically difficult terrain. Here the pro- 
priety of regulatory purposes, until very re- 
cently, hatf been unquestioned, Public and po- 
litical support Tor such goals as environmental 
improvement, equality of opportunity and oc- 
cupational health and safety has been strong. * 
ThUs, for the most part, the focus of regulatory 
reform in these areas had not been on the 
wholesale dismantling of federal social regula- 
tion and regulatory policy. Instead, reformers 
have sotjght to increase*' efficiency and effec- 
tiveness ^and to reduce? compliance costs. Nev- 
ertheless, in an era of acknowledged scarce re- 
sources, once sacrosanct social goafs are 
increasingly .challenged as research uncovers 
their high price tags. « 

DIFFERING OBJECTIVES 

Reform objectives have proliferated nearly as 
rapidly as reform proposals, and, as might be 
expected, there j% at least as much disagree- 
ment over these goals as over the pace and fo- 
cus- of reform. The task of identifying appropri- 
ate goals has been exacerbated by seemingly 
intractable incompatibilities among such varied 
regulatory values as efficiency, effectiveness ^ 
^nd accountability. The varying approaches of 
reformers and their proposals reflect Jhis di- 
verg^oce of objectives. Regulatory analysts, as 
well a%\$hose affected by regulation generally, 
have tended to evaluate reforms on the* basis " 
of their own individual goals and values. 



Two Ro$d§ to Reform ^ 

In general, advocates have approached regu- 
latory reform from two distinct perspectives. 
The first is procedural and f9cuses on the proc- 
esses used in all or nearly all regulatory 
decisionmaking and policy management. The 
second is substantive, emphasizing the piece-' 
meal examination of "the content of particular 
regulations. • 

Advocates on both sides ha?fe forcefully ar- 
gueffHheir preferences. Reformers have long 
debated whether it is possible to /'change th* 
ends by tinkering with the means^ or whethet 
"sporadic offensives" against a few visible feg; 
ulations may win battles but lose the war, be- 
cause they do not have sufficient institutional, 
reserves to generate Jong-term impacts. Yet 
most "process" advocates have tended to al- 
low a rol# for substantive review because they 
acknowledge that the ultimate aim of proce- 
dural reform is'fo systematically improve the 
substance of specific regulations. On the other 
hand, proponents of substantivfe reform have 
often sfrown less enthusias.m for procedural 
approaches. For example, previewing pros- 
pects for regulatory reform under the incom- 
ing Reagan Administration and reviewing the 
Carter Administration record, Timothy Clark 
concluded: 

"Presidents are forever guilty of hy- 
perbole in describing the govern- 
ment's achievements, and President ' 
Carter offered a fresh example on 
- December 11 at the signing ceremo- 
ny for the Paperwork Reduction Act.- 
The act, he s.aid, will "regulate the 
♦ regulators" and it's "one of the most 
important steps we have taken ... to 
^ / eliminate unnecessary federal regu- 
lations." By itself, of course, the act 
eliminates not a single regulation, 
nor is, it likely that if will. While the 
Office of Management and Budget 
(OMB) might be able to use it as a 
managemenMool, it is hardly the an- 
swer people have been looking for 
... [All this is} process, process) 
process.... All process, and either 
ineffective or just bad'ide^s. 

The situation will not be funda- 
mentally changed this way. ... If 
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, [President] Reagan does not keep his 
eye on substance, he will have great , 
difficulty in reducing the govern- 
ment's regulatory role. 5 

Currently, public sentiment and political 
support is inclined toward redefining regula- 
tory goals and reducing the federaf presence 
directly, though a great deal of procedural re- 
form is being undertaken or considered as 
well. The balance of this chapter explpres the 
contours of both reform movements. It begins 
With a review of procedural refoun initiatives, 
Wfiichwere the earliest sustained attempts to 

- modify- and improve federal regulation. Jt then 
examines^the evolution of substantive reforms. 

\Jhe chapter concludes with a series of obser- 
vations about the trends apparent in regtfatory 
reform and the prospects for success. 

^ PROCEDURAL REfORMS: 

PAST, PRESENT AND PROPOSED 

Four Procedural Strategies 

As described earlier, procedural reforms are 
those involving modifications in the ways we 
regulate— in the processeyaccompanyrng reg- 
ulatory dedfcionmakmg afro management. This 

•kind of refojm assumes that reguJatbry prob- 
lems can be solved or reduced by changing the 
conditions under whi&% regulations are de- 
signed, written, administered and evaluated. 
Advocates of process reforms find a major 

' cause of overregulation in 1he practice sur- * 
rounding agency rulemaking^ They note that 
Congressional practice since the 1930s has de- 
volved lawmaking responsibility to administra* 
tive'borfies which vastly exceeds the mere "de- 

. tails of admirfistration" and has led to a body, 
of bureaucratic law that dwarfs Congressional 
output.* This tendency has been buttressed by 
the Court's unwillingness to invoke the 
"nondelegation doctrine/' which once had 
barrecT-statutes grafting gr^/eat administrative v 
discretion to the President/ 

When it com^s to modifying these bureau- 
cratic practices, reformers must entef the legal 
realm of agency rtftemaking. Such reform, near- 
ly always means modify wig the Administrative 
-Procedure Act (APA) which, since 194$>. has 

. spelled* out minimum agency rulemaking re- 
sponsibilities/ Under the provisions of the act, 

/ 

192 



two basic methods of rulemaking are set forth: 
formal and informal. In,practice, however, 
nearly all rulemaking is conducted informally. 
By this method, agencies publish a Notice-of 
Proposed Rulemaking (NPRM) in the Federal 
Register* and interested parties may comment 
within a specified time period. The agency, in 
turn, may make modifications before fH*b- 
fishing the final rule. The process is the same 
for promulgating new or revised rules. 

Nearly ali recent procedural reforms and 
proposals would modify, the rulemaking proc- 
ess in some way, Some woulfl impose nevy 
conditions on the development otjules by 
agencies; ottfers attempt to elaborate on exec- 
utive, legislative, judicial or public oversight 
and participation; still others attempt to bring 
a greater fcaherence and coordination to the 
complex/ often conflicting pattern of agency 
interpretation of legislation. Many attempt to 
accomplish a combination of these -aims 
simultaneously.. 

Overall, four major procedural reform strate- 
gies have emerged du r * n g the * last 
decade— Presidential regulatory review and 
oversight; legislative review and oversight; en- 
hanced consultation and participation jn 
ruremafcfog; and standardization and 
coordination; 

□^Presidential Regulatory Revityv *iid 
Oversight . , ; : N T 

Reforms of this nature entail the ;nsp of reg- 
ulatory management techniques by execu- 
tive branch agencies or by* the Executive 
Office of the President to control the prod % 
ucts of regulatory policymaking— either 
retrospectively or prospectively. The goals 
of this kind of reform are generally {Im- 
proved efficiency and/or effectiveness. 

a Legislative Review and Oversight 

The only difference between this Strategy 
and executive oversight is that in this case 
regulatory management techniques are in* 
/ tended to enhance Congress' >role in 
controlling 'bureaucratic rulemaking. As 
with executive regulatory review and over- 
sight, the goal* of 4h1s strategy ar^ princi- 
pally "that of efficiency and/or effective- 
ness, but Improved accountability alsg may 
be intended. 
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J Enhanced Consultation and \ 
Participation in Rulemaking 

Reforms in this group include a wide range 
of techniques from increased judicial re- 
view of agency rulemaking to increased, 
opportunities for citizen comment. All 
would open up the regulatory 
policymaking process to make it. more ac- 
countable. Several would increase oppor- 
tunities "for state and local consultation in 
rulemaking. ^ I , ' 

i Standardization and Coordination of 
Regulatory Requirements* : 

This strategy utilizes techniques for , 
Coordinating agency interpretation of reg- 
ulatory legislation as well as techniques for 
streamlining regulatory requirements. 
Methods for standardization basically seek 
only to ease administration' of regulatory 
policy, hot to alter it. 



Figure,8~t : 
M&for Procedural Reform* 
end Reform P®posals % 

Presidential Regulatory Review end 
Reyiew Oversight 

Agency Economic Analysis' 

Executive Office, Of the President Oversight 

Paperwork Budget 

Regujatory Budget . ' 

Legislative Regulatory Review and " 
. y~y Oversight 

Fiscal Notes 
Legislative Veto ' 

Enhanced Consultation and 
Participation in Rulemaking 

OMB Circular JF-85 and other Consultation 

Procedural ^ , 
Judicial Review ! 
Hybrid Rulemaking . 

Standardization and Coordination of 
Regulatory Requirements 

OMB Circular A- 10fe ' . * 
Joint Funding \_ 
OMB Circular on G6ne>a4lv^pplicable 
Requirements 



Under each of the major strategies, numerous 
initiatives have been undertaken or proposed. 
Figure 6-1 ..lists those, which affect 
intergovernmental regulation. These are the 
subject of the balance of this-chapter. 

Presidential Regulatory Review and 
Oversight 

Scientific theory and casual observation con- 
firm that when a pebble is thrown into a pond, 
it produces a predictable pattern of rings ui 
the surface. Human -relations aref generally<less 
predictable; presidents certainly ehjoy/littJe 
such consistency in their relations witjh the 
'federal bureaucracy. Having experienced bu-. 
reaucratic inertia in the iace of executive 
e"nthusaism,. many presidents have sought ei- 
ther, to reorganize federal agencies or to 
impose new managejment''system ; s upon them 
to increase agency responsiveness to presiden- 
tial concerns. Indeed, the faith in reorganiza- 
tion as a means of controlling bureaucratic imj- 
plementation has, prompted Halrbld Seidman, a 
long-time government observer, to state some- 
what irreverently that 'reorganization has be^ 
come almost a religion in Washington/^ Exec-, 
utive regulatory reyiew afnd^ review oversight, 
the subject of this isectibfi; is part of such pres- 
idential reorganization efforts. ' • v 

While regulatory review processes may differ 
son^ewhat, iafjy. jones; and Charles Maichel 
define regulatory review and analysis as a com* 
prehensive process enabling timely, systemat- 
ic, regular, and continuous evaluation.of : 
(I) - reguiatery objectives;' (2) the manner in 
which, objectives are prescribed 'in legislation 
and are funded in the budget; (3) 'tegulatory 
implementation strategies; (4) regulatory out- 
comes,; and (5) the relevance of prior justifica- 
tions for-reguiatoity policies and programs.' 

Thejprocessjs intended to make agency reg- 
ulatory decisionmaking more rational and to 
reduce unnecessary regulatory.burdens. to ac- 
complish these objectives, each Administration 
since President Ford has imposed some form 
of regulatory review and analysis on executive 
branch agencies. 10 Initially, the process 'was", 
subjected to little' external review, but p6or 
agency performance under the Ford and Carter 
programs prompted the Reagan Administration 
to' -restructure and intensify these efforts, es- 
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more sy^teniaiic oversig-ht of agency 



procedures &y the Executive Office of the Pres^ 
iderft. The following sections briefly describe 
executive branch Vegulatory analysis and re- 
v vieW programs during the last two administra- 
"> tioQs/as a prelude to the important regulatory 
reform effprts of the current administration.' 

THE fORD - 
ECQINOMIC IMPACT STATEMENT PROCESS ^ 

**\ As; part of the "Whip Inflation *Novy // (WIN) 
campaign, President Ford introduced the lofla-' 
tion* impact Statement (IIS) program, Vestal 
lishing a largely decentralized process whereby 
agencies would undertake economic analyses 
of their regulatory proposals. u The* program 
was established' by EO 1.1&21 and applied only 
to executive Jbranch agepcies. Due to expire in 
1976/; it ws continued by. EO 11949 and given a 
new name: the tconomic Impact Statement 

"Program. . > , Y 

Program Operation 

- EO 11949 (like its predecessor, EO 11821) 
gave administrative responsibility fctf the pro- 
.: gram to the Director of OMB, but it' allowed 
. him to delfegiite that authority at his discretion. 
OMB assigned responsibility to revievy agency 
regulatory proposals and analyses to the. Coun- 
cil on Wage and Price Stability (CWPS). 
* To fiflfill the requirements of the executive 
order, each agency was to assess whether a 
" regulatory proposal was likely to have a "ma- 
jor" impact J 3 OMB Circular A-10^, issued on 
fufy 28, 1975, established guidelines as to what 
constituted a/majbr impact In practice, how- 
ever, the rule of thumb used was an estimated 
impact in excess of $100 million annually. 13 jf a 
proposal was likely to have such an impact, the 
promulgating agency was required to prepare 
an economic impact statement on it. These 
statements then were certified by the 
promulgating agency and published in the 
Federal -Register, m « 

As directed: by CWPS, .economic impact 
statements vvel*e to include an analysis of pnn- 
cipal costs and bedefit* and, where practical, 
of secondary ones. A comparison of antic- 
ipated costs, and benefits and a review of alter- 
natives to the proposed action/ together with 
their cosjVand benefits, rounded out the ifo- 
fatements. 



On rec&iving a statement, the Wage Council 
could approve .it, or it could critique and, re- 
turn it. If unsatisfied by agency responses to its 
criticisms/ CWPS could use its legislatively . 
based authotaty to submit a formal statement in 
the relevant regulatory proceeding or possibly 
in a congressional hearing. 14 After having ex- 
hausted its forma) authority, CWPS could (and 
' tf^d) , ^bring;'publVt' Attention to bear oh 
unsatisfactory impact sfatements^through the 
press. Still / these largely ^ ^xhortatory tools gesn- f 
erally proved inadequate, The/esuJting frustra- 
tion was reflected in the following comments 
of a CWPJjl official; "[Under the Economic Im- 
pact Statenients program! neither CWPS hQr 
_OMB ha^We authority/ to delay implementa- 
tion of of require changes in a regulatory deci- 
sion, and an agency heed not even acknowl- 
I edge CWPS criticism, much less react to it/' 15 

Program Performance V 

Without; exception, evaluations of the eco- 
nomic, impact statement program were nega- 
tive. The program's creators had hoped that 
agency economic analysis, if subjected to mod- 

4 est oversight by the Executive Office* of the: 
President, would^ result in more efficient 
regultidns. This process, in turn, would reduce 
the social cost of regulation and enhance equi- 
ty. Neither occurred. An elaborate evaluation 
by CWPS staff in December 1976, concluded 
that compliance was frequently pro forma. 
Others have agreed with CWPS' assessment 
.and identified a number of J^ctors that contrib- 
uted to the program's failure. 

Jones and Maichel found that most impact 
statements were of poor quality /Cost esti- 
mates wet^e .dubious, benefits estimates were 
incomplete, and consideration of alternatives 
was nonexistent. 1 * Implementation was further 
impeded because analysts did not use the best* 
available technology. Yet, in defense of agency 
analysts, the "state of the art" of cost and ben- 
efit estimation was not very mature af that 
tfme. Thus, even H the ^ reviews had been of 
High. caliber, questions as to their accuracy 
would have re/nained. 

In addition, the timing of most impact state- 
ment preparations^cqr^ing after proposals 
had been approved at the decisionmaking level 
within the agency— typicaT^meant that such 

• analyses vVere use$ ortiy to justify a regulatory 
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approach already, taken. While he was assistant 
\ director of CWPS, James Miller argued that im- ' 
. pact statements should have been used as "in- 
put at the proposal formulation stage, since- 
that is? the #me when information on costs, 
, benefits, and alternatives is most likely to af- 
fecjKhe ultimate decision/" 7 

Anally, the process ^uffered from its-decen- 
tralized character, especially because OMB 
delegated much of the oversight authority to 
* CWPS, a fledgling agency among much more 
established line agencies. 18 Hence, the pro- 
gram Was viewed as an external, requirement 
, administered in a decentralized way by a fairly 
weak agency. • j 

pprom a broaden perspective, the impact 
statement program tacked other features that 
would have helped it redyce unnecessary reg- 
ulatQry btirdens. 1 * It did -nothing to assess the 
cumulative impact of "nonmajor" rules on par- 
ticular industries or governments, nor did it 
examine the body of existing regulations that' 
constitutes the lion's share of current reggla- 
tory, burdens. I 

BARTER ADMINISTRATION , ,4 
RECUtATORY REVIEW ' « ' ' X 

- Problems' experienced by the econotato im- 
pact statement program led the Carter Admin- 
istration to strengthen aria expand the regula- 
tory revtew'and bver^ht process* EO 12044, 
.issued in March 1978/ was designed to correct 
previous quality and timing problems and to 
•enhance presidential oversights 

The^new program departed from the earlieV 
one in a number of ways. For analyses, the 
concept of/'major" was replaced with "signifi- 
cant/' presumably so that agencies could 
weigh noneconomic but still "significant" im- 
pacts in their decisions. Similarly, the cost.- 
benefit language was softened so that rules 
might be judged by more than economic crite- , 
ria, 21 T<> increase Presidential control, the Reg- 
ulatory Analysis Review Group (RARG) was cre- 
ated in the (Executive , Office of the President 
and given both oversight and independent re- 
view functions. Oversight came through 
RARG's evaluation of agency regulatory re- 
views and its assessment of whether a pro- 
posed rule vyas indeed significant or not. Un- 
der the Carter program, analyses and RARG 
comments h^d to be made public', and RARG 



approvalrwas required before the proposal 
could be published in the Federal Register. 
s Apart from its oversight responsibilities, RARG 
annually selected ten to 20 existing rutes for in- 
dependent regulafory analysis, finally, the in- 
volvement of the White House Economic Policy 

, Review Group In regulatory Oversight was ih- 
tendedjo provide coordination in the develop- 
ment of regulatory policy. 22 This body w,as in- 
tended to. promote standard Agency 
s interpretations of regulatory" pojicy and to co- 

. ordinate agency implementation in areas of 
shared responsibilities. In addition, it wasJgiv- 
en responsibility for resolving disputes be- 
tween rARG and agencies. - * 
An added feature of the Carter program was 
Section the executive order that for the 
first time provided a measure of "regulatory 
sunset." Under Section 4, agertcies were re- 

* quired to review periodically their existing reg- 
ulations to determine whether they were 
achieving the goals of the executive order. 25 

« 

Pi^gram Performance^ 

Judgments of the Carter regulatory review 
program are mixed. On the whole, most ana- 
lysts fee! that the program built on the ford ex- 
perience and had more impact on "regulatory 
decisionmaking. Overall, reviewers attribute 
its improvement to; strengthened central over- 

m sight, the increased attention given to regula-. 

s tory policymaking inside and outside govern- 
ment, a growing recognition that reguiatory 
activity was "getting out of control," and ex* 
pansion of the program to existing 
regulations. 24 

On the negative side, progress was limited 
because OMB continued to require agencies to 
complete analyses within their existing staff 
capabilities. 2S Despite KARC'and CWPS efforts 
to improve agency analytical skills/ by the end 
of the Carter Administration very' few agencies 
were good at regulatory analysis and some did, 
not yet understand what it meant. 26 Moreover, 
both the Carter program and its predecessor 
let agencies determine the format for reviews 
and did little to set standards by which to 
judge them. 17 While enforcement improved 
under Carter, CWPS was still inconsistent in its 
treatment of proposed regulations. Finally, ac- 
cording" to Christopher DeMuth, centra! over- 
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sight suffered because it was not systematic. 21 

Over&ll, then, the Ford and Carter programs • 
shared' a number- of problems that reduced 
their effectiveness. These continuing difficul- 
ties set the stage for further strengthening of 
the review ' process by the Reagan 
Administration, • 

REAGAN ADMINISTRATION 
REGULATORY REVIEW 

i > 

^The Reagan Administration came into office * 
on a strong platform of regulatory relief, which 
it viewed as a cornerstone in its economic re- , 
covery plan. As summarized by one adminis- 
tration official, the rationale for regulatory re- 
form was based on four related assumptions: 
that prior central oversighl of regulatory deci- 
sions was inadequate and- needed to be pat- 
terned after the expenditure process; thar a 
number of existing statutes were not condu- ^ 
cive to efficient regulation because they di- 
rected regulators to ignore costs and/or bene-* 
fits; that regulations have excessively relied on . 
command/control techniques rather than on 
less restrictive approaches such as perform- 
ance standards; and finally that where the 
marketplace coulci reasonably be expected to 
fulfill the regulatory purpose, the presumption / 
should be against regulating- Whe/t regulating, / 
agencies should adopt the regulatory approach / 
that is the least intrusive and is directed toward/ 
an identified market failure. 2 * m • I. j 

Based on this new perspective, the Reagatj/ ^ 
Administration has tatcgp strorfg measure^ to 
reduce regulatory burdens. Through Executive 
Order 12291 , it has strengthened the* regulatory 
review process substantially. Its goals/ are U^jf 
"reduce the burdens of existing and future 
regulations, increase agency accountability* for 
regulatory actions, provide for presidential 
oversight of the regualtory pro©e/s, minimize 
the duplication and conflict of regulations and 
ensure/well-reasoned regulations." 30 The fol- 
lowing regulatory standards are to be applied 
to all regulatory decisions: / 

□ Administrative decisions shall be 
based on adequate Information con- 
cerning the need for and conse- 
quences of proposed governnfbnt 

action; 

a Regulatory aictivity shall not be • 



undehakjerv .unless the potential 
benedfs to society from the regula- 
tion ojutweigh the political costs to 
society 

o Regulatory objectives shall be cho- 
m sen toj maximize the net benefits to 
society ; 

o Among alternative approaches to 
a$y 'given regulatory objective, the 
alternative involving tjie least net 
cost to society will be.chosen; and, 

o Agencies shall set regulatory priori- 
ties with the aim of maximizing the 
aggregate net t>enfcfits to society, 
taking into account the condition of 
the/ particular industries affected by 
th£ regulations, the condition of the 
national economy, and other regula- 
tory actions contemplated for. the 
Aiture. 31 

Strengthened OMB Oversight • * 

Insofar as Presidential oversight is con- 
cerned, E(i -12291 /stablishes a very different 
approach from past, decentralized, largely ad- 
visory reviefw systems. The order vests uhprec* 1 
/edented coordination and implementation au- 
thority in the OMB Director — and, through 
htm, in the Office of Information and Regula- 
tory Affairs — subject to the discretion of the 
President'? Task Force on Regulatory Relief. 33 
From an historical perspective, some compare 
GMB'q^^vv regulatory authority to its acquisi- 
tion of^OTitroi over agerlcy budget decisions in 
1921 and dver agency legislative proposals dur- 
ing the 1930s. Yet, according to the Washing- 
ton Post, this dramatic transfer of po^er was 
not made through the usual tug and haul of 
bureaucratic bargaining: 

M It was February 17,. less than a 
month after the Reagan Administra- 
tion took office, when the Office of 
Management arid Budget called in 
the top attorneys of the executive 
branch regulatory agencies to have 4 
look at the President's new executive 
order on regulatory policy, an order 
that had been in preparation for 
weeks. 

Seated around a table in a second- 
floor office in the Executive Office 
buHding next door to the White 
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House^the attorneys began fo read, 
several taking out pens to note 
changes they wanted to'make or 
parts they found objectionable*; Not 
< * until the last page*— wherf they saw 
* : * President Reagan's 9 signature— did 
they realize this was not the draft of 
a proposed order. It was the last 
word. 

The story has, become a favorite in 
fhe offices of OMB, demonstrating 
an abrupt and historic shift of power 
from the reguJatory agencies and 
into the hands of one bureau — the 
Office of Management and Budget. 33 

-.Under' the new system, the OMB Director 
.has' the authority to:, (1) prescribe* criteria for 
determining major rUtes; 34 (1) ordeClbat a pro- 
posed, existing or set of related rules' r be 
treated as major rul&; 55 (3) order an agency 
not to/publish a notice of proposed rulemaking 
(NPRM) until OMB review is completed; 3 * 
<4)^)rderan agency not to publish a final rule 
of a Regulatory Impact Anlaysis (RIA) until the 
/gency has responded to OMB's views r^gard- 
/tng the «rule or RIA; 37 (5) isscfe uniform stand- 
ards for developing RIAs;** (6) require an agen- 
cy to -obtain and evaluate additional data 
relevant to a regulation from any appropriate 
source; 19 (7) require interagency consuftkflert 
to minimize or to eliminate rules identified as 
duplicative, overlapping, or copflicting; 40 
(8) waive the R!A and other requirements for 
proposed or existing major rules; 41 and, (9) re- 
quire agencies to review current effective rules* 
an prepare RIAs for major rules in accordance 
With schedules- established by the Director. 42 

According to a Congressional Research Serv- 
ice study, this unprecedented OMB authority 
raises a number of Constitutional questions. 
Nevertheless, the report notes that these pow- 
ers are norunrestrained: 

^Kppe^ls- from the . Director's* deci- ' 
sidns may be taken to the task force 
and from there to the President for 
final resolution. The Director may 
-not require arfy action that displaces 
- an agency's responsibility under law 
or conflicts with any .procedural re- 
quirements of the Administrative 
Prqcedore Act or other applicable 



statute, fhe Director must abide by 
the procedural requirements of the 
order if his. comments on rujes and__^ 
RIAs are to be considerd by an agen- 
cy and OMB's negative comments oh 
rules and RIAs, and the agency's re- 
sponse must be included in the 
rulemaking file. Further, the order 
does not give OMB direct authority, 
over the substance of agency, rules 
nor can it prevent an agency from 
ever publishing a proposed or final 
rule. 43 . 

Program Operation 

The executive order divides regulations into f 
/'major" rules and ''ail other/' depending 
mainly on their economic impact. 44 It^was esti- 
mated that for 19^1, OM3 reviewed "nearly 50 
major regulations and over 10,000 others. 4 * 
Apart from the requirement for a memoran- 
dum of law showing that the regulation is with- 
in the authority of the agency and consistent 
with Congressional intent, treatment of major 
and other rules is substantially different. 

For major rules, age<g|p' generally are re- 
quired to submit air propped and final rules to* 
OMB 60 days prior to their publication in the^' 
Federal Register,** "Major" rules require that a V 
full regulatory impact analysis be undertaken 
and submitted to OMB, although only a brief :, 
summary need be printed jn the Federal Regis-* 
fer. In order to comply with OMB guidelines,- 
such analyses should show that: /* 

o There is adequate information concerning 
m the need Tor and consequences of the pro- 
posed action. 

a The potential benefits to society outweigh" 
■* the potential costs. 

a 1 Of all the alternative approaches to the giv- 
en regulatory objective, the proposed ac- 
tion will maximize the ne*t benefit? to , 
society. 

.a The least-cost alternative is chosen. 4 / 

* The executive order provides far less guid- 
ance for preparing and evaluating nonmajor 
.rules. A nonmajor rule must be submitted to 
OMB ten days prior to its publication in the 
Federal Register; it must contain a discussion 
of the, background and frajor issues involved, « 
in order to Satisfy Administrative Procedure 'Act 
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requirements; andjt must comply with general 
regulator/ criteria* established under fO 12251. 
Although these general* criteria are less de- 
manding than those prescribed for major rules, 
the OMB Director can reclassify nonmajdr 
rules as major ir* order to bring more thorough 
analysis to bear on suspect regulations. 

Agency submissions of both jmajor and 
nonmajor rules, proposed or .final, are sub- 
jected to a triple review process in OMB — by 
an OMB desk officer, by a budget examiner,, 
and by staff from the Regulatory *nd Statistical 
"Analysis Division^ Progfctes ir tracked by com- 
puter. Generally, reviewers determine that the 
need' for regulation has been established, that 
alternatives have been considered, and that 
the benefits and costs have been compared 
wherever authorizing legislation permits. 
* Where issues have been raised by any of 
these reviews, as is estimated to have occurred 
'in 20% of all Submissions thus far; problems 
have been worked but informally according to 
an OMB official responsible for the review 
process.*' This finding is not sufprising since 
agencies are barred from publishing a prelimi- 
nary Regulatory impact Analysis or Notice of 
Proposed Rulemaking until OMB's review is 
concluded/* When issues are not raised, or 
once they have been resolved, OMB then 
notifies agencies to proceed with publication 
in tfie Federal Register. Although it has rarely 
occurred, 50 agency heads may choose jn the 
end to disregard OMB suggestions for rule 
changes, in which case OMB can file its views 
with the agency as part of the rulemaking rec- 
ord. In one 1982 case> EPA did proceed to pub- 
lish a set of regulations on toxic waste disposal 
without receiving OMB approval in order to 
comply with a federal court order." 

Program Performance 

It is too early to fully evaluate the Reagan 
regulatory review process, but most observers 
agree the Hew Administration's^ftjbgram has 
been more successful than its predecessors in 
improving the efficiency of existing regulations 
and stemming the tide of new ones. Most of its 
success, however, can be attributed to OMIL» 
oversight, rather than Jo agency regulatory re-^ 
view effort. v 
* One rough mearfire of success is Federal 
' Register statistics for 1981; which show a sub- 



stantial decrease W regulatory activity. The 
number of pages has 'fallen by one-third. The 
average monthly number ofVegulatory docu- 
ments in the Federal Register was at its lowest 
level since such statistics were first tabulated 
1n 1977. InT980, fbr example, nearly 8,000 rules 
became final, 'com pared to only 6,500 in- 1981. 
. The statistics for the review process are only 
slightly less impressive. OMB reviewed 2,913 
. proposed and.1 inal rules in 1981 . Although data 
for major rules Is incomplete, more; than 150 
rules were modified and 115 others" were re- 
turned to agencies or withdrawn (see Table 
6-1). StiU, ©^approximately 40 major rules 
acted upon by the Reagan Administration in 
1981, only 19 had regulatory impact, analyses 
prepared for thenv" Moreover, beVause there 
have been few surveys of the beneficiaries of ; 
this regulatory. relief, the extent to which the 
. process specifically' has aided state, and local 

* government is largely unknown. * * 
Several factors >iave made the new review 

process more effective than earlier programs." 
The regulatory review requirements them- 
, selves, which are only marginally different 
from past procedures, are not regarded as im- 

• portant contributing factors." Rather, the un- 
precedented centralization of power in OMB, 
together with the vastly strengthened commit- 
ment of key personnel to a real reduction in 
the regulatory burden, appear to be, crucial. 5 * 

. Apparently, agencies now recognize they must 
, "thread the eye of the needle" in order to have 
their regulations approved, and passage is by 
no means assured. On the othef hand, OMB 
review has been criticized by the General Ac- 
counting Office for failing to make its com- 
mentikon agency anajyses available to the pub- 
lic, to\r. grairHlfg'excessive waivers from 
regulato>yanalysis, and for failing to take steps 
to improve agency analyses." In a recent book 
on regulatory reform, Fred Thompson and L.R. 
' Jones echo this last criticism of OMB. They 
also- suggest that the new executive order will 
exacerbate regulatory delay, estimating that it 
adds "at least 90 days'; to the Carter regulatory 
review process" ** 

INSTITUTIONALIZING REGULATORY REVIEW: 
RECENT LEGISLATIVE PROPOSALS 

Because all .of the regulatory review and 
oversight programs-^from president Fpfd's to 
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fable 6-1 " v 

Disposition of Regulations' 
Reviewed by QMB Under E.0. 12291, 1981 



All Ntw Rults 
No. Percent 



Major New Rules 
No. Percent 



\ 



Frozen Rules* 
No. . Percent 



Approved ee Submitted 

Approved After Minor 
Changes" 

Approved After Substan- 
tial Amendment ." 

Returned Unapproved 

Withdrawn- 
Still Pending 



2446 I ( 91%) 

> ' 138 ( 5%) 



60 s 



( 97%) 



45 

^50 



( W 
( , 2%). 



( 1%>> 
( 1%) 



112 



12 



18 
30* 



( 



( 7%) 



( 10%) 
( 17%) 



Total 



2679* 



00%) 



82» (100%) 



172 



(100%)' 
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981 , "froze" all rules' effective dates for 60 days, 
efforts In the preamble to the Federal Register notice rather than aubstan- 



« Presidential Memorandum df January 
►"Minor changes" typically involved cia/H 
five-changes to the rule. . . 

c Ncvdata are provided identifying the nunoer of major rules approved as, submitted, after minor changes, or after sub- 
stantial changes. :'••>- 

<i.e , withdrawn by the agency before review by OMB was completed. . 

■As of April 23",' 1982. ( - . 

'A total of 2,803 rules were submitted to OMB for review, but 124 were exempt or improperly submitted and therefore 

not reviewed. • / . 

•While 62 major rules were submitted to OMB for re'view.onty *3 were published in 1981. """" 
"Percentages may not add to 100% because of rounding. V 

Source; U.S.- General Accounting Office, Improved Quality, Adequate Resources, and Consistent Oversight Needed If 
Regulatory Analysis Is to Hslp Control Costs of Regulation (Washington, DC: U.S. Government Printing Office, 
1982), pp. 48, 49. ,. • » , . " ' 



President Reagan's — have been undertaken by 
executive order, their existence and continua- 
tion have depended on presidential discretion, 
Legislation currently before Congress would 
• alter this situation by, among .other things, 
strengthening and clarifying statutory authority 
for presidential oversight rulemaking and by 
instituionalizing regulatory review and clear- 
ance procedures. Such provisions, contained 
in the "Regulatory Reform Act of 1982" ($1060), 
have already passed the Senate, dnd compan- 
ion legislation (HR 746)Js before the House. 
* These bills parallel JEO 12291 by providing for 
agency regulatory anafysii of major rules and 
for ro«tine procedures Jf presidential Over- 
sight. As under current procedures, for fcxam- 
pte; the Executive Office of the President 
would have up to 60 days for reviewing pro- 
posed and final major rules. However, an im- 



portant change under the proposed legislation 
* would expand regulatory review procedures to 
Include independent regulatory commissions 
in addition to line, agencies. * 

BUDGETING ASA MEANS OF 
CONTROLLING REGULATION 

While the regulatory analysis program, has 
improved the President's oversight capacity/ 
the most comprehensive executive procedure 
for controlling the content and extent of regu- 
lation is a budgetary mechanism- Budgeting 
always "has been viewed as a process for 
systematically relating the expenditure Af 
funds to the accomplishment of planned off* 
jectives. Thus, it also serves management and 
control functions,* 7 
-'Recently, proposals have emerged calling for 
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the extension of budgetary procedures to the 
costs imposed by federal rufes'a&d regulations, 
and the seeds of such a procedure are con- v 
tained in EO 42291/ Ideally such a regulatory 
budget would force choices among regulatory 
objectives and help control the growth of regu- 
latory burdens. Indeed, among alt procedural* 
approaches to- reform, the regulatory JbOdget 
would go the farthest toward restructuring-the 
incentives bureaucrats face irt regulatory 
policymaking. Under such a budget, ager^eies 
would be forced td reconcile their regulatory 
proclivities with the costs that rules impose. 
Moreover, they would do so within prescribed 
budget ceilings. Insights into how such a sys- 
tem might actually operate, and some of the 
difficulties likely to be encountered, ran be 
gleaned from experience with thTe^federal 
paperwork budget, 

Thfe Federal Paperwork Budget 

In 1977, a budgetary approach was estab- 
lished to control federal paperwork /equip- 
ments. This system was a response to rapidly 

^growing federal paperwork requirements in 
the 1970s. Although the federal government 
has legitimate information needs, tVie cumula- 
tive burden of rhese requirements carvbe 
enormous. According. to the Commission on 
Federal Paperwork, the federal government 
had about 5,000 reporting requirement^ in 1976 
to which businesses, recipients of federal aid, 
and individuals spent an estimated 768 million 
hours a year responding. 51 Marty of these re- 
quirements were found to be duplicative, un- 
necessary or unreasonably burdensome. 

. Assessing ,the impact of federally induced 
paperwork 0n state and local governments 
specifically, the Federal Papsr^prk Commis- 
sion concluded that the paperwork costs of 
federal assistance programs averaged between 
5% and 7% of total p>ogram outlays. Using the 
lower estimate of 5%, these Intergovernmental 
tvsts exceeded $5 billion in 1976, .not including 
those expenses passfed on to other govern; 
ments, private businesses, or citizens." Ac- 
cordingly, the commission recommended that 

'stronger central clearance, review and coordi- 
nation procedures be adopted to cdntrol fed- 
eral paperwork requirements,, along with 
hundreds of additional specific suggestions for> 
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paperwork reductibn.* 0 , , * 

Spurrfed by such findings and recommenda- 
tions, the Carter Administration first sought to 
bring papervyork requirements under confrol 
by utilizing the 1942 Federal Reports Act which, 
as amended, directed agencies to obtain 
paperwork clearance from OMB and author- 
ized OMB to make changes in agency submis-< 
sions.<OMB used this power to^cut paperwork 
governmentwide by 15% between 1976 and 
3978. 41 Thereafter, stronger action was taken. 
President Carter issued EO 12174 in November 
19797 creating the-first paperwork budget. / 

How the Paperwork Budget Works. The "In- 
formation Collection* Budget" (ICB) is designed 
.to work like an expenditure budge) — except 
that OMB, not Congress, makes the final deci- 
sions." (Chart 6-7 illustrates the ICB cycle.) In 
practice, each agency lists for OMB alk/the 
forms it expects to use in the next fiscal year 
and estimates the' manhour burden required 
for their completion. "Budget" hearings then 
* are held anil, should OMB choose, it can make 
* cuts'. Agencies, of course, may appeal such 
cuts to OMB's Director or, theoretically, to the 
President. The final information, budget pre- 
scribes ceilings for eacfr ag^hcy^and mandates 
cutting back or eliminating individual forms. 

Instead of the ad hoc, case-by-case approach 
utilized by OMB unde/ the Federal Reports 
Act, the ICB is a placing and budgeting ap- 
proach to contrdlling/paperwork. Its advocates 

argue that it: / 

i ' ' 

o provides a rational basis for setting 
overall ^ontrol^otals for govern- 
■ ment paperwork; 

1 h expends control over executive 
branch paperwork beyond the ap- 
proximately 20% previously ap- 
proved bn a form-by-form Federal 
Reports Act review; 
□ encourages agencies and OMfe to 
treat Reporting and recordkeeping, 
policies 3s resource allocation deci- 
sions; ,and, 
o allocates available OMB resources to 
■ r solving major -paperwork problems 
rather than spjeacHltg them with less 
effect across ad hoc reviews of indi- 
vidual forms, \ 



Chart 6-1 ' . 

1981 Info rmation Collection Budget P rocess 



EXECUTIVE AGENCIES 



OMB- REGULATORY 

AND INFORMATION POLICY 



OMB P (RECTOR 



, . p- 

NOTICE OF PROPOSED 
RULEMAKING WITH FWJST 
SPECIFICS ON ICB — 
JANUARY 1 1, 1980 



r : — ' - 

SIXTY DAY PUBLIC AND 
AGENCY COMMENT PERIOD 




' ~ 

DRAFT ANNOUNCEMENT AND 
DETAILS OF ICB REQUIREMENTS 
— APRIL 21, 1980 

t 

PARATtnw oc u*n MEETINGS HELD WITH ALL 
^.r^^^Ilf-^-MFreCTED AGENCIES- 
APRIL 20-29, 1990 



•r 

t 



BMISSION TO OMB 



/ 



KB BULLETIN SIGNED 
— JUNE 19, 1990 



AGENCY SUBMISSIONS DUE 
AT OMB— JULY 1,1980 

I AGENCY HEADINGS 
JULY 1S — AUGUST 15, 1980 



f 



DIRECTOR'S REVIEW — 
SEPTEMBER 10/1980 



PASSBACK- 
SEPTEMBER 12, 1980 



f 



J 



AGENCY-APPEALS 
PROCESS 



APPEALS DUE AT OMB— 
SEPTEMBER 17, 1980 

' I 



FISCAL YEAR 1 981 — OCTOBER 1, 1980— START OF 1981 ICB 



ALLOWANCE LETTERS MAILED 
TO AGENCIES— DECEMBER, 1980 

Source,- Offica of Management and Budget, Information Collection Budget of the United States Government: Fiscal 
Year 198 1 {Washington, DC: Office of Management .and Budget, 1981). 
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The principles of the executive order estab- 
lishing the ICB, "together with requirements 
contained in its implementing OMB bulletin, 
were "folded into" the P^penvor* Reduction 
Act of 1980, a Carter-sponsored piece of legis- 
lation primarily shepherded through Congress 
by Sen. Lawton Chiles* (DrFL) and Rep. Jack 
Brooks (D : TX), 6J The act augments the OMB 
Director's authority in a number of ways. Per- 
haps most far-reaching is the enhanced clear- 
rftghouse authority provided in Section 3508. 
Before approving a proposed information col- 
lection request, the OMB director must deter- 
mine whether such action is necessary for the 
agencies' functioning. To the extent, if -any, 
that' the Director determines the collection of 
information by- the agency is unnecessary for 
any reason, the agency may pot engage in Jthe 
' practice' The Paperwork Reduction Act also ex- 
tended OMB's paperwork control reSponsibilV _ 
ties to agencies excluded from the Federal v 
ports Act of 1942. \ 

The Information Collection Budget is still irf v 
its infancy. Consequently, the early budget cy-* 
ties have Encountered some difficulties. In the / 
first round in 1980, instructions were not is- 
sued to agencies until two weeks before the 
first submissions under the budget were re* ; 
quired from them. During the 1981 budget cy- 
cle, instructions came out three weeks prior to 
tbe deadline. But to give agencies more time, 
OMB decided to extend the second year's due 
date for the budget materials by an extra 
pnonth' Thus, m both years inadequate time< 
was allowed for analysis and preparatfbn of 
materials. In addition, many agencies lack ade- 
quate staff support for successful implementa- . 
tion. Nevertheless, OMB has reported prog- 
ress in the fCB process. FY 1981 paperwork 
burdens were decreased by nine percent for 
th6 agencies under OMB .control while bur- 
dens'imposed by agencies not under OMB 
control rose by 2%. 64 By 1982,, OMB estimated 
that paperwork burdens had been reduced 
17% beloiy 1980 levels. Although much of this 
reduction focused on the nongovernmental 
sector, significant reductions accryed to state 
and local governments in c^Hain areas because 
of recent blocjfc grant legislation.* 5 

Regulatory Budgeting 

Apart from limited experience* with the 
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paperwork budgets full scale regulatory bud- 
geting remained a theory until President Rea- 
gan issued EQ 12^91. -Section 6(a)(6) of the or- 
der directs the Presidential Task Force on 
Regulatory "Relief, in conjunction with OMB, to 
"develop procedures for estimating the annual 
benefits and costs of agency* regulations, on 
both an aggregate and, economic or industrial 
sector basis, for the purposes of compiling a 
regulatory budget/'" Although implementing 
a regulatory budget remains in the future, EO 
12291 brings it one step closer to refKty, Yet, 
to be effective, regulatory budgeting/w|ll have 
to ensurejhat tjie kinds qf information needed 
to make better decisions are available at the 
fight point in the budget cycle: 

HoW ji Regulatory Budget Woulcf Work. 

Though regulatory budget .proposals differ, 
most wouW' likely adhere'to the following gen- 
eral cycle. 47 The process would operate parallel 
to and as | component of the existing budget 
cycle. Regulatory budget estimates and pro- 
posals would be prepared according to guide- 
lines issued by OMB. Agencies would prepare 
proposals to continue existing regulations and 
would request authorization of expenditures 
for the new proposals. Agency budget sub- 
missions would include description^ of current 
and proposed regulatory activities, justifying 
statements for new proposals, and cutrent as* 
well as proposed expenditures for agency 
administrative costs. 49 Undoubtedly, they 
would incorporate some form of regulatory 
economic analysis as well* Finally, agency sub- 
missions to OMB would have to include state- 
ments of current private (and possibly 
subnational governments,') compliance activi- 
ties and their costs, estimates of budget year 
costs under existing regulatory obligational au- 
thority/and estimates of proposed increments. 

A major advantage of the regulatory' budget 
is that, unlike th£ regulatory analysis and re- 
view program, it would be integrated into the 
established agency decision processV-the 
budget cycle- 70 Yet,feven its, proponents point 
out that a number or critical issues must stiff be 
worked out before a regulatory budget be- 
comes feasible. 71 These include: methods of 
budget preparation; techniques for estimating 
private sector and state and lotal compliance 
costs; and provision of federal incentives to re- 
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diijce £ucb costs, indeed, the data require- 
ments are so imposing that many have ques- 
tioned whether reliable estimates of the 
regulatory costs, for both private and public 
sectors can be produced. Some critics have* 
further charged that the procetJure^might lead 
to an overemphasis^ on regulatory benefits. 
They fear that hard-to-measbre costs might be 
undqpemphasized in decisionmaking/ 3 ahd 
compliance costs could be "ringed" by regula- 
tors and by the regulated. 

Overall, experts on regulatory budgeting ex- 
pect no panacea. The process would not pre- 
vent the Executive and Congress frqm giving 
greater attention to some cc^ts t ha rt-to* others 
(i.e., administrative costs versus compliance 
costs and compliance costs versus user costs). 
It would be less useful foe some kinds of costs 
than others (i.e., direct versus indirect costs), 
especially those that are less easily measured. ° 
Still, it would* raise the 'regulatory conscious^ 
ness" of agencies and focus unprecedented 
public attention on .federal regulatory 1 
decisions. . ^ 

CONCLUSIONS ON EXECUTIVE BRANCH 
REGULATORY REVIEW EFFORTS 

/ Presidential and executive branch efforts to 
'establish authority ov^r agency regulatory ac- * 
tnyty cleanly are not new. Some fofrnof review / 
is at least as oldas the "quality of life" review 
established during the Nixon years, and full 
scale agency regulatory review dates from the 
Ford Administration. Thus, the process estab- 
lished by President Reagan under EO .12291 is 
best understood as building on nearly ten 
years of experience with presidential regula- 
tory review and oversight. 

Still, the . current program departs in impor- 
tant ways from its predecessors. First and fore- 
most, oversight of all executive branch pro- 
posed rulemaking now has been placed 
squarely in the Executive Office of the 
President— in the OMB's Office of Information 
and Regulatory Affairs— instead of in an inter- 
agency committee where it had been in the 
past. Second, the program takes immediate ac- 
tion on existing rules. -The President's Task 
Force on Regulatory Relief, discussed in detail 
later in tflis chapter, has been created to re- 
view the economy and efficiency of existing 
rules in order to reverse the tide of regulation 



rather than simply stem it. Finally^ the 
Preisdent has put his personality and authority 
behind thfe regulatory relief effort in an un- 
precedented manner, and ft e has used^his per- 
sonnel powers at the highest levels of OMB 
and the^regulatory bureaucracy to infuse a new 
spirit of regulatory skepticism among top and 
mid-leyel executive branch managers. 

It is difficult to draw conclusions aboiit the 
long-term effects 6f. a process that is only two 
years old. In the short term, all agree it has 
borne some fruit. Some believe the "accom- 
plishments have been remarkable considering 
the obstacles of bureaucratic enertia and re- 
sistance to change. Others are less sanguine, 
believitig regulajbry reform has moved too 
slowly or too fa^/T 

Some critics fear that'long-term benefits may 
be jeopardized because the process does not. 
have a statutory basts and because review and 
oversight are less systematic than they should 
be. These weaknesses have led some experts 
to advocate additional procedural review 
mechanisms in the executive branch; One, the 
proposed "Regulatory Reform Act "of 1982/' 
would give the process a statutory basis. Other 
proposals would establish a regulatory budget 
process. • 

Finally, some regulatory reformers prefer a 
different set 6f alternatives altogether. They 
contend that new processes for improving reg- 
ulatory efficiency have overlooked other stand- 
ards by which regulatory reform must be 
judged — particularly the extent to which the 
regulatory process is accountable to the public 
directly and t6 the Congress. It is to Congress' 
role in providing greate^ accountability, 
through reforms increasing its oversight of 
agency rulemaking and improving its informa- 
tion about potential regulatory impacts, that 
this chapter/turns next. Thereafter, considera- 
tion focuses upon f^cleral initiatives designed 
to improve accountability to the general public 
and to increase state and local government 
participation in regulatory policymaking. . 

Legislative Regulatory Review and 
Oversight * 

Thre executive branch has n<^t been alone in 
seeking ways to cont^ and improve federal 
regulation. In recent years, Co/igress has en- 
deavored to improve its oversight of the regu- 
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iatory process and to improve regulatory 
^policymaking. Although it has always had au- 
thority to shape regulations through Jegisla-, 
tion, growing Congressional ^dissatisfaction 
with agency rulemaking has, encouraged Con- 
gtess to involve itself in the administrative, 
stage of regulation as welk One means of 
doing so has been the legislative veto, which 
requires that proposed regulations be sub* 
mitted to Congress for review before they take 
effect. The number of programs subject to leg- 
islative veto has increased rapidly in recent 
years, including -many intergoyernmentaf 
regulations. \ • 

Congres$*has also begun respond 
cism of its own role in foster 
growth ,by adopting new procedures intended 
to improve regufatory legislation. Chapter 3 in- 
dicated that Ynany recent intergovernmental 
regulations were enacted with minimal Con- 
gressional consideration of their fiscal impact 
on state and local governments; In prder to ob- 
tain further information about potential effects 
of intergovernmental regulatory proposals, 
^Congress enacted the State and Local Cost Es- 
timate Act of 1981 1 requiring th6 Congressional 
"Budget Office (CBO) to prepare cost estimates, 
or fiscal notes, that highlight their anticipated 
costs. 

t 

THE DEVELOPMENT AND GROWTH OF 
THE LEGISLATIVE VETO 

> 

Congressional oversight 'of the executive 
branch has long been recognized as an impor- 
tant legislative responsibility, but it has grown 
especially important in recent years as the 
complexity and scope of federal programs have 
increased. Unable to reach a concensus on the 
details of certain programs or'l^cope with 
their technical nature, Congress frequently has 
determined only the general outlines «f policy, 
leaving much of the detailed substance to fed- 
eral agencies. Nowhere has this tendency been 
mote apparent thah in regulation: In 1980, the 
House Rules Committee identified a disturbing 
congressional propensity to delegate excessive 
regulatory authority to executive^agendes: 

Recent Congresses, either through 
a lack of discipline or as a result of'a 
desire to develop a consensus, have 
continued to grant regulatory 
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" agencies broad and far reaching leg- 
islative authority with virt^ly no 
guldancefor its implementation*^ 

In occupational 'safety, for example, Congress 
statutorily Tequires the Occupational Safety 
and Health Administration (OSHA) to^evelop 
regulations prescribing "conditions for the 
adoption or use of - . - practices, me^ns, njjeth- 

' ods, operations or processes reasonably nec- 
essary/or appropriate to provide safe or health 

* ful employment and places of femploym^nt/' 
Traditionally, Congress has relied upon a va- 
riety oroversight techniques to monitor agen- 
cy performance of delegated authority. It has 

XSr power to confirm Presidentia^appoint- 
ments, to authorize appropriations, to conduct 
investigations and to perform casework These 
traditional oversight powers have significant 
limitations, however. As James Sundquist 
explains: N 

From the standpoint of Congress, 
the normal processes of Congres- 
sional oversight of administration 
have' two fundamental limitations. 
First, they do nth prevent maladmin- 
istration ; Oversight occu rs usually af - 
. ter the fact; by the time the oversight 
hearing takes place, the administra- 
tive action has been taken. Second, 
except as it may lead eventually to 
new legislation/- oversight produces 
only advice, not mandatory direc- 
tion^ administrators; during or af- 
ter over%ht hearings, committees 
and individual legislators have no au- 
thority to issue'directives to adminis- „ 
trators teliing them how to dQ their 
jobs. It is these twin shortcomings of 
oversight — too late and too weak- 
4 * that have impelled the Congress »..{ 
. to develop more timely and authori- 
tative means of intervention in the 
administrative process. 75 ^ 



These limitations— together with dissatisfac- 
tion over the content of specific executive 
branch regulations— have prompted Congress 
to'turn increasingly to yet anothfer form of 
oversight; the legislative veto. As William 
Schafer and lames Jhurber define it, the legis- 
lative veto consists of: 
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Statutory provisions by which Con- 
gress authorizes a federal program to 
be administered by the executive but 
retains the legal authority tQ disap- 
prove all or part of the program be- 
fore final implementation/* 

• % 

Although there are many varieties of legislative 
vetoes, the most common forms are the one 
and* two-house vetoes. In its strongest form, 
the one-house veto permits. either legislative 
chamber to block Executive branch regulations 
or decisions by passVg a simple resolution of 
disapproval within a fixed period of time fol- 
lowing the agency's action. A variation of tjiis 
permit* a one-house veto if the second cham- 
ber does not overturn the first's action within a 
specified period. The two-house veto may re- 
quire passage of a concurrent resolution of dis- 
approval by both chambers or L less intrusively, 
a joint resolution of Congress, which is accom- 
panied by the President's signature. 

Earliest use of the legislative veto dates to 
Congress' first delegation of reorganization au- 
thority to the President. The Legislative Appro- 
priatioli Act of 1932 granted President Hoover 
authority to ^reorganize executive branch de- 
partments and agencies, subject to Congres- 
sional disapproval. Similar authority was vested 
in President Roosevelt by the Reorganization 
Act of 1939, which has been extended periodi- 
cally, with increasing limitations, since that 
time. 77 ' . 

, Use of the legislative veto is becoming in- 
creasingly pdpular in Congress. Over 85 stat- 
utes with legislative veto provisions were, en- 
acted in the 1970s— 33 in the %th Congress 
alone. 7 * Of these, nearly one-half involved 
intergovernmental programs, including pesti- 
cide regulations (FiFRA), coastal zone manage- 
ment, solid waste disposal and health planning 
(see ffgtite 6-2). 

The legislative veto concept has been subject 
to extensive debate concerning its constitu- 
tionality and wisdom. Controversy has been 
especially heated in cases where the concept 
has been appKed to federal, regulations— in- 
cluding certain intergovernmental mandates* 
Advocates endorse the legislative veto because 
it allocs CongfS^s to delegate regulatory au- 
thority without relinquishing ultimate respon- 
sibility for policymaking, and they point to the 



inadequacy of existing oversight techniques* 7 * 
Opponents, on the other hand, charge the leg- 
islative veto is ineffective, delays the 
rulemaking process, and intrudes upon execu- 
tive prerogatives,** 

Despite such controversy, support exists in 
Congress for an even strong&r* "generic" form 
of legislative veto. Suc;h a provision was includ- 
, ed in '/TM Regulatory Rafcrm Act of 1982" 
which passed th# Senate by a vote of 94-0. 
Whereas existing fowns of legislative veto have 
been attached to individual programs on a 
case-by-case basis, the generic version would 
make regulations implementing all or- most 
fedefal programs subject to Congressional dis- 
approval. Although the effect^of this technique 
would extend far beyond the scope of this 
study, the mechanism cleaply has potential to 
substantially affect Intergovernmental regula- 
tion. Its finak statuses uncertain at this time/- 
however, both, fn Congress^and before the 
courts/ 1 

FISCAL MOTES AND 
INTERGOVERNMENTAL REGULATION 

Fiscal notes ate another important legislative 
technique for controlling intergovernmental 
regulation. The process — established in 
1981 — attempts to instill a sense of legislative 
discipline and restraint by providing informa- 
tion to Congress about the cost^ Imposed on 
state and locaJ , governments by proposed 
regulations, * 

In recent years, Congress has clearly been a 
principal source of new program initiatives.* 3 
Moreover, Chapter 3 demonstrates that Con- 
gress often fails to carefully consider the 
intergovernmental impacts of new regulatory 
enactments* One reason, for this failure ap- 
pears to be the lack of timely and reliable in- 
formation about the ^osts of new proposals. 

Experience at the state level suggests that a 
fiscal notes process can improve this situation. 
A 1977 ACiR survey fQund that fiscal notes im- 
proved state-local relations and the quality of 
state legislative decisionmaking in 34 states 
utilizing them, 13 Accordingly, the Commission 
recommended that states expand their fiscal 
note processes to include all major state legijs* 
jation and proposed administrative rules af- 
fecting local government revenues or expendi- 
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■Figure 4-2 

Congressional Veto Lews Enacted by the 96th Congress 





Act 

Number 


BUI , 
Number 


1. 

2. 

0 


PL 96-22 
>L 96-60 


S 7 

HR 33.63 


3. 


Pb 96-79 


HR 4388 


4. 

5, 


PL 96-72- 
PL 96-74 


S737 . 
HR4393 


6. PL 96-97 

7. PL 96-88 

8. PL 96-102 

9. ,PL 96-122 
«, 10. >L 96-126 


S544 
HR 2444 

S 1030 
S1Q37 
• HP, 4930 


11. 


PL 96-132 


S 1157 



Title 



Oat* of 
Approval 



Paga In 
Report 



12. PL 963- >51 



13. 

14. 

15. 
16. 

17. 
18. 

19. 
20. 



PL 96-187 

PL 96-205 

PL 96-223 
PL 96-230 

PL 96-247 
PL 96-252 

PL 96-294 

PL 96^-332 



21. PL 96-364 

22. PL 96-367 



23. 
24 

25. 
26. 

27. 

28. 
29. 
30. 
31. 
32. 
33. 



PL 96-374 
PU. 96-464 

PL 96-482 
PL 96-487 
PL 96-510 

Pt 96-514 

PL 96-515 

PL 96-526 

PL 96-533 

PL 96-539 

PL 96-592* 



HR 3892 

HR5010 

HR3758\ 

HR 39W 
HR 858* 

r *HR 10- 
HR 2313 

•S932 
S 1140 

HR 3904 

HR 7590' 

HR5192 
S2622 

S1158 ■ 
HR39 
HR 7020 

* 

HR 7724 
HR 5496 
HR 7631 
HR 6942 
HR7018 
S 1465 



Veterans Health Care Amendments of 1979 

Department of State Authorization for 1980 and 

1981 ..." ^....r... 

Energy and Water Development Appropriations for 

Fiscal Year 1980 ... 

Export Administration Act Amendments of 1979 .< . 
Treasury, Post*! Service and General Government 
Appropriations for Fiscal Year 1980 ...... ... 

Health Planning Amendments of 1979 — 

Department of Education Organization Act 

Emergency Energy Consbrvatton^Act of 1979 

District of Columbia Retirement Reform Aet ....... 

Department of Interior and Retated^Appropriatkms 

Fiscal Year 1980 f . ....... . 

Department of Justice Authorization for Fiscal Year 

1980 \ .' 

Veterans^^dministration Wealth Resources and 

Prof/ram Extension Act of 1979 

Federal Election Campaign Act Amendments of 

1979 / 

United States Insular Areas Appropriations Au- 
thorization . 

Crude Oil Windfall Profit Tax Act of 1980 

Extension of the Reorganization Authority of the 

President,. 

Civil Rights of Institutionalized Persons Act , 

Federal Trade Commission Improvements Act of 

mo \ \. 

Energy Security Act , .: **. , « 

Marine Protection Research and Sanctuaries Act 

Authorization . . . / , 

Multiemployer Pension Plan Amendments Actvf 

1980 ' ' * 

" Energy and Water Development Appropriations 

Act of 1981 /. 

Education Amendments bf 1980 

Coastal Z$ne Management Improvement Act of 

1980 

Solid Waste Disposer Act Amendments of 1980 . , , 

Alaska National Interest Conservation Act 

Comprehensive Environmental Response and Lia- 
bility Act of 1980 * 

department of Interior and Related Agencies Ap- 
propriations, 1981 , 

National Historic Preservation Act Amendments of 

1980 ".v... 

Housing and Urban Development Appropriates, 

' 1981 ........ 

international Security and Development Coopera- 
tion Act * 

FedSraf Insectmlde, Fungicide and Rodenticlde 

Act...... , 

Farm Control Act Amendment^ of 1980 — 



June 13, 1979 

Aug. 15, 1979 

Sept. 25, 1979 
Sept, 29, 1979 

S»pt 29 v 1979 
Oct. 4, 1979 
Oct. 17, 1979 
Nov. 5, 1979 
Nov. 17, 1,979 

Nov. 27, 1979 

Nov. 30, 1979 

Dec. 20, 1979 \ 

Jan. £,1980 

Mar. 12, 1980 
Apr. 2, 1980 

Apr. 18, 1980 
May 23, 1980 

May 2$ 1980 
June 30, 1980 

Aug. 29, 1980 

Sept. 26, 1980 ' 

Oct. 1, 1980 
Oct. 3, 1980 

Oct. 17, 1980 
Oct. 21, 1980 
Dec. 2, 1980 

Dec. 11, 1980 

Dec. 12, 1980 

Dec. 12, 1980 

Dec. 15, 1980 

Dec. 16..1980 

Dec. 17. T980 
Dec. 24, 1980 



25,41 

64 

102 
60,93 

103 
• 54 
49 
80 

63, 91 
112 
96 
84 

116 

82 
86 

13$ 

25 

45, 79, 127 
69,90 

94, 139 

85 

160 

118. 123 

149. 151 

96 

28 

109, 148 

182 

127 

160. 

142, 157 

148 

108. 158 



Source: U.S. Congress, Congressional Record, Daily Ed., 97th Cong.. 2d Sets., March 23, 1982, p. S 2575. 
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tures. In 1980> Convinced that fis^l notes 
could'afso 6g effective in Res training and 
rationalizing federal intergovlS^'hental regula- 
tion, the ACIR recortimend^d such a process 
be established at thcfnational level as well; 

. The Commission finds that federal- 
ly mandating legislation ofter) 
t imposes unanticipated burdens afid 
costs upon local- governments- * 

Hence 

The Commission recommends that 
Congress amend the. Congressional 
Budget Act of 1974 to require the 
tortgressional Budget' Office (CBO), F 
for every bill ©resolution reported 
in the House or Senate, to prepare 
ami submit an estimate of the costs 
which would be incurred by state 
and local governments in carrying 
out or complying with such a bill or 
resolution-* 4 

This ^commendation w^s implemented the 
following year when Congress enacted the 
State and Local Cost Estimate Act of 1981. Be- 
ginning in fiscal 1983, thte act requires the 
Congressional Budget Office (CBO) to estimate 
the costs that state and local governments 
would incurby complying with proposed fed- 
eral legislation, CBO is required to prepare 
cost estimates for every '.'significant" bill or. 
resolution repoi^id by committees in the 
House or Se'nate. "Significant" h statutorily 
defined as either having an aggregate impact of 



$200 million on state and local governments or 

f having "exceptiona^ fiscal*con^equence%" on a 
particular region or gov^npient 

Supporters believe that ffscai notes will pro- 
vide Congreis with important information 
about anticipated costs of federal regulatory 
proposals for subnajfonal governments. More- 
over, it is believed /fiat such a process will pro- 
vide 'Congress with a means of assessing the 
cumulative effects of federally mandated finan- 
cial obligations ot\ these governments. This, in 
turn, may prompt the federal government to 

- lirtiit such intergovernmental costs. 

On the other feanct sceptics have questioned 
the, workability artd effectiveness of the new 
process- They note that the task of developing 
thnely and reliabler estimates of anticipated 
costs will be a difficult one. Judging from the 
past, CBO has found that many bills are likely 
to require cost estimates (see Table 6-2)/ CBO 
has also found that needed information on 
state ancf local costs may vary widely de- 
pending on the nature and language of each 
piece of legislation. Many forms of costs are 
difficult to estimate or measure, and specific 
regulations and requirements will not exist at 
this stage in the regulatory process. Indeed, 

* Chapter 5 of this volume indicated that many 
'difficulties are involved in- accurately 
measuring the costs imposed by intergovern- 
mental regulations even when a program is in 
operation . Finally, estimation problems may be 
exacerbated if little tune is provided for analy- 

, sis of bills before they are considered on the 



• 1 

• . Table 6-2 

CBO Cost Estimates for Bills With 
Potential State and Local Fiscal Impacts 






1179 


1980 


1981 


Stat* and Local Impact 








Less than $100 mill ton 
$100~$200 million 
$200 million and above 
** . -Exceptional stale or local 


67 

. 22 
34 

^ 20 


54 
16 
31 
43 


28 

21 , 
21 * 
14 


Total 


143 


Hi" 


84 


Source: Congressional -Budget Office, The Feasibility of Preparing State and Local Cost Estimates: A Report to tfj* 
Houss Rules Committee on,ttie State and Local Cost Estimates Act of 1481 ^Washington, DC: Congressional 
Budget Off if*, Nove*fo6*C 1981 L p, 9, 
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floor. Bec^gje fiscal notes are required only ^ 
for bills reported from committee, potentially 
costly floor amendments wilt escape the proc- 
ess altogether. Nevertheless, CBO is making, 
progress on developing a working fiscal notes* 
process, and its reliability can be expected to, * 
improve with experience. In the final analysis, 
moreover, even rough approximations of antic- 
ipated regulatory costs will be more useful 
than Hone at all. 

State and Local Participation in 
Rulemaking 

A procedural approach for improving „ 

the regulatory process and providing a meas- 
ure of regulatory relief involves, strengthening 
state and local participation in the rulemaking 
process. The evolution of the intergovern- 
mental consultation process is the subject of 
this section. > 

Oveflhe past decade, the history of State 
and local participation in federal rulemaking 
has come full circle. No special intergovern- 
mental consultation mechanism existed in 
1966. Xhe following year, the Budget Bureau 
,(now OMB) issued Circular A-85, requiring that 
federal agencies consult with state and local 
goverrtments on rules expected ,,to have an in- 
tergovernmental impact- In 1978, was re- 
placed with a less formal, and less effective, 
mechanism established under EO 12044. The 
subsequent rescission of this border in 1981, 
and the failure to devise an alternative consul- 
tation process, terminated any special partici- 
pation mechanisms for state and local 
governments. 

Today, In the absence of a process such as 
A-85, subnational governments have no rights 
to participate in the regulatory process beyond 
those rights accorded to the public generally 
under the Administrative Procedure Act. The 
next section reviews these minimum rights, 

THE ADMINISTRATIVE PROCEDURE ACT 

Public participation in rulemaking has long 
been regarded as an important means of pro- 
tecting democratic values in bureaucratic law- 
making. As summarized by the Administrative 
Conference of the United States: 

PubHc participation in rulemaking 
helps to assure wiser policy formula- 



tion than would otherwise be the. 
case, and provides a- means by vtfhich 
private parties can defend their inter- 
ests against governmental rules they 
- deerti undesirable. The most impor- 
tant reason why such public partici- 
pation is worthwhile is that it helps 
\o elicit the information, facts and \ 
probabilities which are necessary to 
fair and intelligent action by those* 
responsible for promulgating admin- 
istrative rules. Involvement oS the 
people in the formulation of rules is, 
therefore, an important goal which 
ought to be j^ttued as far as possi- 
ble; but it rr^P^be reconciled with 
the undoubtedly important compet- 
ing societal interests favoring the ef- 
ficient, expeditious, effective and in- 
expensive conduct of our 
government affairs,** 

The Administrative Procedure Act (APA) estab- 
lishes the public's minimum legal rights in in- 
formal agency, rulemaking, and according to 
the Senate Judiciary Committee, "for most of 
its life, {it] has worked relatively well/'* 7 

Specifically, section 4 of the APA sets out a 
flexible procedure for informal /ulemaking by 
which most federal regulation? are promul- 
gated.** Unless otherwise sfJecified by Con- 
gress, by the President, or the act itself, 
agencies need only provide an opportunity for 
.written public comment over a thirty day peri- 
od. The ''Notice and Consent" process be- 
gins with; publication of a Notice of Proposed 
Rulemaking (NPRMF in the Federal Registered 
ends with publication of the final rule. It 
applies equally to all public participation, in- 
cluding that of state imd local governments 
which are accorded no special treatment under 
the act. 

APA requirements have been broadened 
3pmewhat by a number of court cases. Now, 
notice of proposed rulemaking must provide a 
basis for informed comment by interested per- 
sohs;*' certain issues Involved in* informal 
rulemaking may require more than notice and 
document procedures; and, when a^taal rule 
is promulgated, it must be accompaTOd jjy a 
response to all significant. pdbWc comments 
made during the comment period/ 0 
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RULEMAKING EXEMPT FROM 

APA PARTICIPATION REQUIREMENTS 

While most rulemaking is prescribed by APA 
requirements, that which is related to grants, 
Joans; benefits or contracts is not. This exemp- 
tion is of particular concern to state and local 
governments, since much of the regulation 
that affects them falls into this category. 

5 U.SX. Section 533 (a)(2), which codifies 
Section 4 of the APA, is known as the "proprie- 
tary clause/' It exempts rulemaking involving, 
among other things, matters "relating to agen- 
cy management of personnel, or td public 
property, loans, grants, benefits or contracts" 
from all notice and comment requirements in- 
cluding those providing for' public participa- 
tion in rulemaking* As used in this section of 
the law, "grants" cover all subsidy programs 
and grant-in-aid programs under which the 
federal government makes payments to state 
and local governments.* 1 

Though they are not required to do so, many, 
agencies voluntarily have observed notice and 
comment procedures in their grant-related 
rulemakings. Moreover, from time to time, 
Gongress has made provisions for public par- 
ticipation in individual grant pfograms'of p^r- 
ticu4aragencies. Nevertheless, the exemption 
has created substantial problems for state and 
local v government participation in grant 
rulemaking overall. It means that while state 
and local governments are guaranteed partici- 
pation in nongrant rulemakings, iocluding 
those that are regulatory, they have no (egal 
participation guarantees for grant and grant- 
Yelated rulemakings. As a practical matter, 
there is often a great deal of communication 
about individual regulations between the lev- 
els 6f government. But, for grant regulations 
generally, communication is nearly always at 
the discretion of federal agency persqnnel, and 
it most often occurs^ on technical rather than 
policy matters. State and local governments re- 
gard the 'failure to provide them participation 
in grant rulemakings as a serious shortcoming, 
given their unique position in the federal sys- 
tem and their responsibilities for implementing 
grant programs. v 

Nor are state and local officials alone in 'their * 
opinion. As early as 1969, the Administrative 
Conference concluded that these exemptions 



are "extraordinarily broad and of very great 
significance," adding that: ^ . 

The particular classes of rulemak- 
ing excluded by [the clause] are also 
of especially great qualitative impor- 
tance to particular segmerfts of our 
society, to the public at large, and to 
our national effort to cure the press- ' 
^ ing human problems of the last half 
of the twentieth century. That is, 
most rulemaking excluded from sec- 
tion 553 by subsection (a)(2) relates 
to programs, or functions or tech- 
niques fo| governing, which have an 
unusually large impact on the daily 
( lives of tens of millions of Ameri- 
cans. Efforts to solve our urban cri- 
sis, racial problems, poverty prob- 
lems/ environmental quality 
diffrf ulties, and human spirit and i 
character maladjustments as exam- [ 
pies, have mainly been pursued j 
through the use of "public" 
ptopertyjoans, grants, benefits or *! 
contracts. 93 j 

INSTITUTIONALIZING j 
STATE AND LOCAL GOVERNMENT, 
PARTICIPATION IN RULEMAKING: 
OM& CIRCULAR A-85 

i^fn order to enhance'state and local consulta- 
tion in federal grant programs, Budget Circular 
A-S5 ws promulgated in 1967, The circular was 
a response to state and local pressures for 
upgrading the administration of grant pro- 
grams and for strengthening the resources of 
elected chief executives. As federal programs 
gr^w, these officials found tha^tflhey were 
sometime* not aware of new program regula- ' 
tions until their governments became subject 
to them. Consequently, at the urging of Vice 
President Hubert Humphrey and Budget Direc- 
tor Charles Schultze, President Johnson issued 
a far-reaching executive order mandating con- 
sultation with state and local officials,* 3 ; 
. As finally implemented, the circular Set, forth 
guidelines for federal agencies to use in deter- 
mining which of their major agency regulations 
should be channeled through the consultation 
process. The process was intended to offer 
Elected chief executives of state and local gov- 



216 



ERIC 




209 



ernments, through their national associations, 
the opportunity to review and comment upon 
major proposed federal regulations, rules, 
standards, procedures and guidelines related 
to grant administration, as* >yell as organ iza- 
vtional changes that significantly affected them. 
Whenever possible, |^e consultation was to 
take place early in the. development of-such ac- 
tions. Responsibility for administering the, 
process was vested in the Advisory Commis- 
sion on Intergovernmental Relations, In its in- .» 
termediary, role, ACIR transmitted proposed 
regulations from, federal agencies to the public 
interest groups and forwarded the latters' com- 
ments back to the agencies. 
• . Despite its initial promise, public interest 
•^groups found A-85 less useful than antic- 
ipated, jand they often failed" to participate, 
A~85 W3.s even less pcCpula^ With federal 
agencies, and" their lack of cooperation m^y 
have contributed to this tendency. Other prob-, 
lems with the process included failure of the 
public interest groups to respond in a timely 
manner, infrequent preconsultation with the . 
public interest groups by the agencies, insuffi- 
cient time for adequate response during the 
30-day comment period accorded, and the 
widespread tendenty of agencies to initiate the 
A -85 process simultaneously with public regu- * 
latory cbmment in the Federal Register. 94 

FACA AND THE RESCISSION OF A-85 

The operationakproblems of A~85 were 
greatly exacerbated in 1976 by a broad judicial 
interpretation of the Federal Advisory Corfimit- 
fee Act (FACA) which ultimately undermined 
the circular entirely." Enacted by Congress in 
1972, f ACA was designed to eliminate unnec- 
essary advisory committees, to improve <he 
management of those that remained, and to in- 
form the public about the membership and ac- 
tivities of such committees. Over time, how- 
ever, this last objective threatened to conf^ct 
with v\-85 consultations and eventually over- < 
whelmed the process. 

To fulfill FACA'-s requirement for public dis- 
closure, advisorf committees must adhere to 
the following stringent (ules: 
i 

□ Each advisory committee meeting j 
shall be open to the public. 
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d Except when the President deter- 
mines 'otherwise for reasons of na- - 
tiorial security, timely notice of each 
meeting shall be published rtS the 
Federal Register, and the Director 
shall prescribe regulations to pro- 
vide for other types of public notice 
to Insure that all interested persons 
are notified of such meetings prior 
thereto. 

d Interested v persons shall be 
permitted to attend, appear Sefore 
or file statements with any advisory 
commftteeDsubject to such reason- 
able rules 6r regulations as the Oi- 

• rector may prescribe. 

o Subject to Section 552 of Title 5 of 
the U.S. Code, the records,* reports, 
transcripts, minutes, appendixes, 
working papers, dtaift studies, 
agenda or* other documents which 
are made, available for public in- 
spection and' copying at a single Ip- _ - 
cation in the offices of the advisory 
committee or agency to which the 
advisory committee reports until the 
advisory committee ceases to exist. 

a Detailed minutes of each meeting o*f 
each advisory committer shall be 
kept and shall contain a record of 
persons present, complete an accu- 
rate description of matters dis- 
cussed and conclusions reached, 
and copies of all reports received, 
issued or approved by the advisory 
committee. 

Although the act is very clear about the pro- 
cedures advisory committees must follow, it is 
distinctly unclear about what constitutes an ad- 
visory committee, what general classes of com- 
mittees are excluded from coverage, and nii>st 
important, what kinds greetings are exempt 
On e^ch of these issueratperts have disagreed 
considerably, and courts have delivered con- 
flicting .opinions.** * - : 

The act defines advisory committee as any 
committee, subcommittee, council, confer- 
ence, panel or task force established by statute 
or seorganfeatiqn plan or utilized by the Presi-' 
de/it or agencies in the interest of obtaining 
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adviice. 97 Exemption is given to the Advisory 
Commission- on Intergovernmental Relations,, 
to civic groups and to grbups of a wholly state 
or local government advisory nature.** 

A narrow judicial interpretation of the scope 
of this exemption^jItimateJy undermined state 
and local consultarton through the A-S5 proc- 
ess. In 1976, the Court of Appeals for the Dis* 
trict of Columbia held that national organiza- 
tions of state and local government officials 
w.ere not exempt from fACA if they were util- ' 
ized to advise federal agencies.** Accordingly, 
the court upheld the- right of a'nongrofit * 
group, the Center for Auto Safety, tm attend 
meetings between the American Association of 
State Highway and Transportation Officials 
(AASHTO) and the Federal vHighjvay Adminis- 
tration. Rather than tomply with FACA's byp ' 



densome public notice and participation W 
quirements, state officials subsequently 
altered their advisory relationship with federal 
officials. , v 
The AASHTO decision provided a legal basis 
for dismantling A-^85. Many agencies disliked 
the A-85 process and long* had arguedthat 
FACA superseded jt. The AASHTO cas^ gave 
new credibility to this interpretation and, in 
1977; OMB held that A-^85 consultations were 
not exempt from FACA. It was the OMB gener- 
al counsel's view that the six, public 'interest* 
groups listed in Section 5(b) of Circt^ar A-85 
could not be construed as "civic" groups for 
FACA purposes, nor could tHey be considered 
to fair within the classifications for state and lo- 
cal advisory bodies. The counsel stated, 'HEach 
of these organizations is national in scope, 
presumably concerned not only with problems 
found on a state or local level but also with 
those which are a result of federal 
programs/' 100 

At the same trme, OMB began to challenge 
A-B5's application to non-grant programs. The 
statutory authority' for Circular A~S5 was the 
Intergovernmental Cooperation Act o/ 1968* 
(ICA). This act — among other things — provides 
for consultation related to federal or federally 
assisted development programs, but it does 
not mention nongrant programs. Perhaps be- 
cause of confusion over the distinction be- 
tween different kinds of rules, public interest 
groups routinely utiHzed-the provisions of 
A-85 for all consultations. Yet sorne federal 



agencies argued that A-fl5 cpuld not be ap- 
plied to nongrant regulatory programs such as 
those of the Equal fmplpyment Opportunity 
Commission or the Occupation*! Safety antf^ 
Health Administration, even though" ti^e circu- 
lar made no distinctions between consultation 
irt grant rulemaking andother rulemaking. Un- 
like grtfnts, the latter area was already covered 
under the APA, and A-8S was providing oppor- 
tunities for consultation bejpnd the APA. . 
Arguing against the -continued OMB accept- 
ance ptftbis practice, a memorandum by OMB 
General Cqunsel William Nichols concluded 
that "the [Intergovernmental Cooperation] Act 
does not*extend that [intergovernmental con- 
sultation] requirement to npnassistance regu- 
latory programs and will not support the appli- 
cation of A-85 to such programs." 101 He added 
that, "ft is our opinion ../that to the extend 
\ that A-85 applies to programs otherthan those 
identified . in * Section ^ 461(b) of the 
Intergovernmental- Cooperation Act {these be- 
ing financial fn nature], it hi* exceeded the au- 
thority granted under the ad/' 10 * . 

OMB's critical interpreiatiphs 6f A-85's legal ; 
status were^controversial. Although they 
sought improvements in the A-85 process, 
both the public interest groups and the ACIR 
supported a vigorous and compreherisive 
process of intergovernmental consultation. 
Moreover, it was argued that the ruling in the •'" 
AASHTO case was balance by another federal 
oqurt decision in Consumer 9 Union of U.S., 
Inc.^v. Department of H£W. 103 This decision 
held that meetings in which federal officials ex- 
plain national policies to others were not sub- 
ject to FACA because they were not advisory. 
-To the extent that A-85 was intended to inform 
state and local officials of federal decisions; 
this ruling appeared to exempt the process 
frpm FACA coverage. Despite these objections, 
however, OMB views carried the day. In 1978, 
Cfrcuiar A-85 was rescinded and replaced by a 
less formal decentralized consultation process 
under President Carter s EO 12044, 10 * 4 

CONSULTATION |ND PARTICIPATION IN 
RULEMAKING UNDER EO 12044 

Although nothing in EO 12044 referred spe* 
cificaily to state and ipcal participation in agen- 
cy rulemaking, an accompanying presidential 
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i me^randum to federal agency h£ac|s diet. Ac- 

rtj9itKh'g'4o -this 1978 memorandum* hew 
process was to "assure full slate and local par- 
ticipation in the development and promulga- 
tor* of; federal regulations with significant 
intergovernmental impact/' 1 ® 5 To help imple- 
ment, a decentralized consultation process/ 

^president Gafter asked the^seven national or- 
ganizations representing general purpose state! 
arid joqal governments to review systematically 

"the semi-annual regulatory agendas that EO 
12044 required to be published in the Federal 
Register by each, executive depafrrtient and 
agency- m Where these organizations believed 
that a^gulatiori* included on an agency regula- 
tory agenda would ha^k major intergovern- 
mental significance, 'th^organization^ was to 
notify certain senior intergovernmental offi- 
cials within individual agencies. 107 Upon re- 
ceipt of such notification; the .memorandum 
required that agencie? develop a specific plan 
for consultation with state and local govern- 
ments in developing that regulation. This con- 
sultation was to include solicitation of 
comments from these groups, from other rep- 
resentative organizations, anchfrom individual 
state and local governments as appropriate^ 

In addition, President Carter already had re- 
quired that*wbenever rules having major inter- 
governmental significance were submitted to 
OMB for review or were published in the Fed- 
eral Register, those proposed regulations were 
to be accompanied by a* brief description of 
how state and local governments were consult- 
ed, what the nature of state and local com- 
ments was, and what Steps were taken by the 
agency to deal with these comments. 

Continuing Problems Under EO 12044 

" Unfortunately, the executive order and ac- 
companying memorandum made the consulta- 
tiorvprocess less formal than A-85 without 
splving its fundamental problems. Federal 
agencies stifl contended that required contacts 
were in conflict with the provisions' of FACA. 
Thus, during the period in which the executive 
order was in effect, agencies continued either 
to disregard the memorandum altogether or to 
implement its requirements haphazardly* 

Consequently, an OMB evaluation of Carter 
Administration regulatory reform efforts noted 
that FACA, contrary to its intentions, tended to 



limit public participation generally and state 
a$d Nbcal government participation in particu- 
lar. 10 * The report noted Complaints that FACA 
inhibits federal agencies from- giving state' and 
local interest groups an early and meaningful 
opportunity to participate in the development 
of agency regulations, as mandated by EQ 
12044, m OMB concluded that there was 'ten- 
sion between FACA's formal requirements, 
Which structure federal agency contacts with 
the public, and the cajhn EO 12044 for federal 
agencies to consult more often with state and 
local governments/' 170 Without such consulta- 
tion, the report conjectured, an important re- 
source for effective regulatory policymaking 
could be lost. . • 

REAGAN ADMINISTRATION RESCISSION OF 
EO 12044: A RETURN TO THfc PAST "' 

On February 17, 1981, President Reagan is- 
sued EO 12291, revoking President Carter's 
regulatory reform order, EO 12044. With that 
rescission, the new Administration terminated 
the aforementioned informal and decentral- 
ized consultation process which the Carter Ad- 
ministration^had substituted tot the A-85 proc- 
ess, effectively returning state and local 
governments to a position they regarded as 
unsatisfactory in 1967/ Currently, there is no 
special mechanism tor stfate and local consulta- 
tion. Returning to the situation that existed 
prior to the promuglation of A~$5 has meant 
that for grant regulations, no mandated partici- 
pation avenues exist due to the exemption Of 
grants in spite of the proliferation of grant- 
related requirements since 1967. MoV^gver, for 
* nongrant rulemaking, state and local govern- 
ments are now atcorded. the same privileges 
accorded the general public— no more, no 
less. 

CONGRESSIONAL REFORMS RELATED TO 
PUBLIC PARTICIPATION 

Some oi the most promising reforms relating 
to public participation generally, and improved 
consultation procedures for state and ^ local 
governments particularly, are contained in the 
recently passed S1080, 'The Regulatory Reform 
Act of 1982 ' sponsored by Senator Paul Laxalt 
(R-NV). As summarized* in the Judiciary Com- 
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mittee report of the bill, 51 080 is the most re- 
cent product of nearly 17 years of work in the 
Senate on issues related to- the process by 
which rules are promuglated and enforced 
pursuant to the Administrative procedure Act. , 

As early as 1964, the Senate judiciary Com- 
mittee's Subcommittee on Administrative Prac- 
tice and Procedure began hearings on the 
APA.\ 11 Regulatory policymaking continued ttf 
be the object of Congressional probing in the 
.89th, 94th, m and 95th Congresses." 4 During 
the 96th Congress, the Senate Subcommittee 
on Administrative Practice and Procedure held 
ten days of hearings on many forms of regula- 
tory reform/ 15 In addition) the Senate Commit- 
tee on Governmental Affairs devoted six years 
to an extensive study of federal regulation, and 
in the 96thCongress it held 11 days of hearings 
on.possible reforms. 11 * In 1980' both the Sen- 
ate judiciary and Governmental Affairs Com- 
mittees reported regulatory refqrm legislation, 
but Congress adjourned before their differ- 
ences could be reconciled. ' . ' * 

In the first session -of the 97th Congress, the 
new Subcommittee on Regulatory Reform was 
given jurisdiction over the Administrative Pro- 
cedure Act. This subcommittee took the lead in 
regulatory reform in the Senate, resulting in 
the recent passage of S 1060, This bill would 
substitute new language for Section 553(a) 
(1-4) of the APA and would remove the exemp- 
tion for grant-in-aid rulemaking from notice 
and comment requirements. This change is 
highly significant becasue it would establish 
minimum legal rights for state and local gov- 
ernments in the area of grant and grant-related - 
agency regulatory decisions. 
. For the first time, the Notice of Proposed 
Rulemaking (NPRM) would be required to con- 
tain a statement that the agency sought pro- 
posals from the public (including state and lo- 
cal governments) for alternative regulatory 
methods, including the use of performance 
standards, to accomplish the objectives of the 
proposed rule as effectively and u'nintrusively 
as possible. This notification requirement pro- 
vides state ahrf local governments with the op-' 
portunity to propose alternative, more accept- 
able means of regulation. 117 Moreover, under 
the requirements of the bill, an NPRM must 
contain a statement requesting comments from 
state and local governments on the costs that 



will result to such governments from the pro- 
posed rule. 11 * This requirement, in combina- 
tion with newly enacted fiscal note legislation 
discussed earlier, will provide state andjocal 
governments an opportunity to check Con- 
gressional Budget Office cost estimates against 
their own. 

The bill also addresses the problems FACA 
created for intergovernmental consultation, es- 
pecially during the early stages of agency, 
rulemaking. As passed, S 1080 incorporates an 
amendment exempting state and local govern- 
ments from FACA's requirements. Originajiy 
offered by Senators Durenberger and Sasser, 
this amendment exempts from FACA's require- 
ments any committee composed wholly of full- 
^time officers, employees of the federal govern- 
ment, or elected officials of state or local 
governments when acting in their official 
capacities. It also exempts representatives of 
their national organizations.^ * 

S 10$0 also revises procedures which* 
agencies must use following publication of a 
proposed rule, taken together, the reforms 
contained injhe bill envision -a "hybridized" 
rulemaking process. Such Reforms have earned 
this designation because, as a group, they 
combine some aspects of the more adversarial, 
formal rulemaking procedures set out in sec- 
tions 556 and 557 of the APA with the informal 
rulemaking procedures of Section 553. 

Since 1975; Congress has mandated that cer- 
tain agencies use hybrid participation proce- 
dures to enhance public participation beyond 
that provided by notice and comment proce- 
dures. As reported by Paul Verkuil, four varia- 
tions 11 ' of this theme are found in the Federal N > 
Trade Commission Amendments, of 1975, 118 the 
Securities and Exchange » Commiss ion Amend- 
ments of 1975, ni the Toxic Substances-Control 
Act of 7976, 1 " and the Department of Energy 
Organization Act of 1977 S 13 These statutes con- 
template an oral hearing with cross examina- 
tion as part of the rulemaking process. They re- 
ject APA informal rulemaking, but do not go so 
far as to require formal rulemaking. 

S1080 significantly expands* currenf hybrid 
provisions and creates new ones. In the case of 
major rules, the opportunity to participate in- 
cludes an opportunity for oral presentation of ' 
data, views, and information at informal public 
hearings/ Such oral presentations may include 



oral argument plus direct and cross examina- 
tion. This process substitutes, for major rules, a 
hybridized rulemaking procedure for the cur- 
rent notice and comment procedures. In ex- , 
plaining the rationale for this change, the Sen- 
ate judiciary Committee report commented 
with particular emphasis on state and local 
governments: 

■V This reflects the committee's view/ 
that the policy, legal and factual is- 
sues involved in major rulemakings 
are sufficiently important and com- 
plex that interested parties should be ' * : 
given the opportunity to offer their 
comment orally. Furthermore, the 
committee intends that State and fo- 
cal governments—levels - of govern-- - 
ment often severely affected by fed- 
eral regulatpry requirements — have, 
through this provision, the opportu- 
nity to participate fully in the „ 
rulemaking and therefore have a 
har\d in shaping the rule. 134 

The bill also expands the period of puftlic 
comment by giving interested persons not less 
th%n 60 days to participate in rulemaking 
through the submission of written data, views, 
arguments* arid Statements, Exlstfng law pw>- 

\ vides no mirtlfium cortiment period. The new 
60-day requirement, however, is in accord with 
the^practices of many agencies. It also is con- 
sistent with the minimum comment period 

/-Specified for significant rules under EO 12044, 
The Senate Judiciary Committee report con- 
cluded that, given the complexity of many is- 
sues involved in 'agency rulemakings, a 60-day 
•comment period is necessary- 1 " 

finally, th6 bill would negate the current 

^presumption of agency validity in the judicial 
review of agency rules by requiring that, in 
making determinations of the lawfulness of 
agency actions, the "court shall review the ■< 

. whole record or those parts of it cited by a/ 
^party, and due account shall be taken of the 
rule of prejudicial error." 

******* 

This section has reyiewed execulive branch 
and Congressional reforms related tp public 
participation in rulemaking. Overall it has 
shown that: 
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p The record of the executive branch 
in* recent years' has been one of re- 
scinding past reforms, revealing 
declining interest in promoting par- 
ticipation generally and in recogniz- * 
ing the unique position of state and 
local governments in the federal 
regulatory system; • 
o Congress, on the other hand, has 
- very recently sought to enact re- ' 
forms of substantial importance to 
State and local governments, both 
through the removal of obstacles to 
state and Ipcal governments' confulr 
tation in rulemaking and through re- 
forms that enhance opportunities 
for the public generally, which also 
can be expected to benefit state and 
local governments. 

The next section examines a final procedural 
approach by which the federal government has 
sought to improve its management of intergov- 
ernmental regulatory policymaking and imple- 
mentation. It traces lederal Initiatives to stan- 
dardize agency regulatory practices as a means 
of reducing mandate burdens. 

Standardizing and - 
Coordinating Regulatory Requirements 

* While it is true that all ptoc^duraL re forms 
potential ty affect the substance of regulations 
because they alter the incentives decisionmak- 
ers face in the regulatory process, in spme 
cases the linkages between process and sub- 
stance are closer than in others. The reforms 
(/escribed in this section are those that would 
simplify particular regulations of groups of reg- 
ulations by bringing greater uniformity to 
agency regulatory administration and imple- 
mentation—a standardization approach. 
Hence, they are more directly connected to 
the substance of regulation than most of the 
procedural reforms described thus far. ' 

Historically, ftfe federal government often 
has sought to simplify state and .local govern- 
ments' compliance with federal rules bV 
standardizing similar requirements imposeo 
upon them by different federal agencies. Early 
efforts,, inaugurated during the Johnsqn and 
Nixon years,, addressed problems resulting 
from the first and v most traditional form of fed- 
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eral intergovernmental regulatfon— grant con : 
dttions. Prominent among such reforms were 
OMB Circular A T 102, which provided for uni- 
form administration of certain grant-related 
administrative requirements, and fhe Joint 
Funding. Simplification Act, which authorized 
grant recipients to "package" funds from relat-- 
ed, small grants tt> pursue a single, larger 
project. 

Similar efforts continued dujing the Carter 
Administration, The Regulatory Council, estab- 
lished in 1978, was assigned resonsibility for 
combatting duplication, conflict ami overiap in 
regulation. An innovative by-product of its ef- 
< forts was the creation of the Calendar of feder- 
- a/ Regulations that provided a semi-annual 
» guide to the major planned or ongoing regula-fi 
tory activities of federal agencies. During this 
period, OMB also developed, in draft form, a 
circular aimed at standardizing agency admin- 
istration of some 59 federal crosscuttfng grant 
regulations, such as those for historic preser- 
vation, civil rights and uniforfn relocation. 

While the Reagan Administration has shown 
a preference for less traditional mechanisms, 
some of these programs have continued and a 
new one-~a regulatory management informa- 
tion system — is being added. Each of these 
programs—from those of President Carter 
through the most recent ones of President 
Reagan— is described below, 

V 9 

EARLY GRANTS MANAGEMENT 
STANDARDIZATION 

* s 

Early federal standardization initiatives fo- 
cused on problems associated with the federal 
grant-in-aid system. 0f these, Circular A-102 
was one of the first and most lasting: A second 
surviving initiative is the joint funding simplifi- 
cation program, designed to package related 
grants programs so that grant recipients may 
pursue single large undertakings with less red 
tape. 

OMB Circular A-102 ^ 

Office of Management and Budget Circular 
A-102, "Uniform Administrative Requirements 
for Crants-in-Aid to State. and Local Govern- 
ments/' was^sued on October 19, 1971, to im- 
, plement portions of the Intergovernmental 



% Cooperaton Act of 1968 and to replace varying 
and sometimes conflicting federal aid require- 
ments that had been burdensome to state and 
local governments- While it continued a tradi- 
tion of earlier grants management reform ef- 
forts, the circular was a landmark reform, 
painstakingly formulated under the Nixon Ad- 
ministration's Federal Assistance Review (FAR) 

* program. The A-102 program was designed to 
standardize and simplify a range of fiscal and 
administrative requirements placed on state 
and local governments. It has been guided by 
the following objectives: t 

a establishing, standard administrative /re- 
v quirefnents for federal grants to state and 
local governments; /.* , 

c simplifying federat requirements/ by 
designating the lowest cpmmon denomi- 
V nator that would satisfy the info'r/nation' 
, v \ needs of all agencies; 

o reducing tbe number of pages, number of 
copies, and frequency of federal grant 
forms? and, , 

o emphasizing** program performance rather 
lhan fiscal control, through the limitation 
of federal agency information gathering. 11 * 

In keeping!^ these principles, it attempts to 
areas of grants administration, 
foments for: application forms; 
[; matchmg shares; cash deposi- 
standarcjs; property man- 
id insuring; program in- 
; program performance 
rting; record retention 
* tate agency waiver and 
rdures. By setting uniform 
#al$o sought to restrain 
>o$ing excessive require- 
[♦local governments, 

on, implementation, re* 
ifted twice, from 1971 to 
1974 it yas administered jty'OMQ as A-102; 
then, for two years^v^s the responsibility of 
4 OSA where it was administered as FMC 74-7. In 
1976, it was returned to OMB where responsi- 
bility still rests. Curing the past decade, A-102 
has established a record of successes, but it 
also has suffered from numerous implementa- 
tion problems. One of the major continuing 
difficulties has been, the failure of age/icies to 
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comply fully with the provisions of the circular. 
In reporting on the program, the National Gov- 
ernors' Association suggested that agencies of- 
ten sought to be treated as "special cases'' so 
they would be free to develop their own 
program-specific administrative-requirements : 

c . In OMB Circular A-102, the federal 
government has promulgated a set Of , 
standards for the auditing and finan- 
. cial management of grant funds. 
However, many agencies and pro- 
grams . supplement these standards 
with additional unique and largely 
uncoordinated requirements. These 
requirements include audit provi- 
sions, recordkeeping and reporting. 
Tliey also include special provisions 
; for the receipt and forwarding of fed- 
eral. funds and establish separate 
procedures for the review and proc- . 
essing of federal disallowances. 
Compliance reviews and audits are 
often duplicative and are not re- 
quired to build upon existing state 
audit procedures. Despite recent 
policy issuance by OMB, implemen- 
tation of audit reforms by the federal 
inspectors general has been minimal. \ 
. Existing federal standards are not 
uniformly applied or interpreted. In- 
dividual agency regulations often 
impose additional accounting, au- 
diting and reporting requirements . . 
that are unnecessary, conflicting, 
and duplicative. These requirements 
inhibit' the developement of uniform 
state procedures, waste limited state I 
audit capacity, and provide substan- 
tial duplicate effort across federal 
agency lines. Valuable staff and fi- 
nancial resources are diverted from 
the development of comprehensive 
management information systems to 
short-term; limited-use systems to 
meet individual federal agency de- 
mands, in addition, audit require- * 
merits are costly for small grantees 
and sub-grantees to meet. 127 / «•'■ 

In 1976, ACIR recommended that .A-102 be 
strengthened and expanded to include addi- 
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tional administrative requirement. Three years 
later, based on findings coaUined in its re- 
port, Fiscal Management of Federal Pass- 
Through -Grants , 1J * the Commission again rec- 
ommended that OMB improve its A-102 
staffing and oversight and that federal depart- 
ments improve their staffing and appreciation 
of A-102 as well. 

The major public interest groups also have 
made their own recommendations for improv- 
ing the' operation of A-102. The National 
League of Cities, the National Association of 
Counties* and the National Governors' Associ- 
ation have recommended strengthening and 
more fully implementing A-102 as part of their 
individual responses in 1981 to requests for 
submissions to the. President's Task Force on 
Regulatory Relief. NACO recommended that 
Congress and the Administration require all 
'agencies to comply with federal government 
regulations. which cafl for standardization and 
simplification of grant application^, proce- 
dures, and recovery of direct and indirect 
* costs, and the National Governors' Association^ 
also has called #for reforms to improve 
compliance. 



Jojnt Funding 

The Joint Funding Simplification Act, signed 
into law in 1974 and extended in 1981, was. in- 
tended to increase the efficiency and effective- 
ness of the federal grant system by permitting 
the use of more simplified and uniform admin- 
istrative rules and procedures under certain > 
circumstances. Normally, when a state or local 
government develops a multipurpose project^ 
drawing funds' from two or more assistance 
programs, it must file separate applications for 
each of the programs included in the project. 
Moreover, the administrative rules and proce- 
dures for processing these applications often 
differ substantially among different programs 
and agencies. The act attempts to alleviate this 
difficulty by providing authority to expedite 
the consideration and approval of such proj- 
ects andtby simplifying procedures for their ad- 
ministration after approval. 

The act provides legislative authority for a 
program first-begun as a demonstration by 
HUD irr 1969 and expanded as the Integrated 
Grants Administration Program (IGA). By one 
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count, as of December 1974, 24 ICA projects 
were underway involving over $33 million in 
federal funds. An evaluation of the IGA pro- 
gram in 1974 revealed several defects, .includ- 
ing a lack of clear authority, reluctant federal 
regional council participation, staff limitations 
and turnover, and difficulties in decentralizing 
federal agency decisionmaking. Perhaps the 
greatest problem, however; was the tremen- 
dous amount of energy required by grant re- , 
cipients to develop a joint project and to con- 
vince reluctant federal bureaucrats that it 
would be worthwhile. Despite such limitations; 
however, the program demonstrated sufficient 
promise that it was placed on a statutory basis. 
In 1974 the Joint Funding Simplification Act be- 
came law. * 

An ACIR review of the joint funding program 
in \98Q concluded that the act did tittle to re- 
solve the difficulties that had impaired the 
predecessor IGA program. 13 " In fact,' many of 
the same criticisms continued to surface. 
Other evaluations have reached similar conclu- 
sions. A major indicator of the program's dis- 
appointing performance was that, as of July 1, 
1.9$), there were only 46 active grant projects^ 
totaling $49.5 million, and ten of these* were 
continuations of ICA projects. One of the pri- 
mary obstacles to wider use was the lack of ini- 
tiative in developing joint funding projects at 
the federal level: As William f hurman, head of 
the General Accounting Office Division of 
Intergovernmental Relations, testified before, 
the Senate Subcommittee on Intergovernmen- 
tal Relations in October 1979: 

The way the joint funding program 
has operated is that it has been left 
prettymuch up to therqinitiative of 
state and local governments to come 
up with a packaging of federal pro- 
grams that makes sense and then" 
they have to grapple with the federal 
establishment in trying to sell their 
proposals. 1,0 

When the Joint Funding Simplification Act 
was extended in 1981 after a brief lapse, the 
Senate Subcommittee on Governmental Affairs 
reported, that the federal role in the program's 
implementation needed to^be strengthened. 
The committee report accompanying the bill 
encouraged OMB to "assume a strorker role in' 



the future administration of the act." Yet, per- 
haps because the act's extension followed so 
closely on the heels of a change in Administra- 
tions, little was done to extend or strengthen 
its implementation. More may be done in the 
future, however, as OMB begins to explore 
new opportunities to "prepackage" financial 
assistance to recipients. 

MANAGING FEDERAL 
CROSSCUTTING REQUIREMENTS: 
THE TRANSITION FROM PROCESS TO 
SUBSTANCE IN REGULATORY REFORM 

Durlnglhe 1976 Presidential campaign, Presi- 
dent Carter promised" to rationalize the federal 
regulatory system. While the regulatory analy- 
sis and review, program was the centerpiece of 
his efforts, the Administration also began to 
standardize agency administration of a group 
of federal regulations that had been routinely 
applied to intergovernmental grants-in-aid. 
These "generally applicable" or "crosscutting" 
requirements are national policy or administra- 
tive requirements that apply to assistance pro- 
grams of more than one agency or department. 
In 1980 there were 36 socioeconomic policy re- 
quirements and 23 administrative and fiscal 
policy requirements according to aiVOMB tab- 
ulation. 131 The former dealt with such matters 
as nondiscrimination, environmenuL protec- 
tion, minority participation^ and \aWr stand- 
ards; the latter involved such issues as public 
employee standards, general administrative 
and procedural requirements, and recipient- 
related administrative and fiscal requirements. 

The number of crosscutting requirements 
has grown sharply since passage of .the Civil 
Rights Act of 1964, banning racial discrimina- 
tion Jn all federally ^assisted programs. In re- 
sponse, criticism of this proliferation has 
mounted. In its 1977 report on the intergovern- 
mental grant system, ACIR found that generally 
applicable requirements affected widely diver- 
gent and fundamental matters of state and lo- 
cal government. Although the general objec- 
tives of most crosscutting requirements were 
found to.be desirable, many requirements, 
wertf being administered differently from agen- 
cy to agency, with^wide variations in compli- 
ance from one program to another, and con- 
flicting requirements in some cases. 1 " 
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As described earlier, Carter Administration 
actions to mitigate problems resulting from 
this fragmented .pattern of implementation first 
took the form of efforts to improve federal 
management of the three majdr crosscutting 
requirements: civil rights, environment, and 
citizen participation. In a 1977 memorandum to 
the heads of federal agencies and depart- 
ments, the President asked three agen- 
cies—the Council on Environmental Quality 
(CEQ), the Community Services Administration 
(CSA) and the Department of Justice— ft) com- 
pile and examine existing practices in these 
areas. C5.A efforts produced a single handbook 
of all federal citizen participation require- 
ments, and investigations by CEQ and the jus- 
tice Department resulted in consolidating envi- 
ronmental and equal employment crosscutting 
requirements. 

EQUAL EMPLOYMENT. 

In 1977, AC I R identified nearly 40 different 
federal statutes and orders with widely applica- 
ble nondiscrimination requirements, enforced 
by 18 different .federal agencies and depart- 
ments."* The resulting overlap of responsibili- 
ties was regarded as an administrative night- 
mare by those affected arid a- major obstacle to 
effective enforcement by civil rights groups. 
Thus, to clarify agency roles in implementing 
civil rights crosscutting requirements and to 
fulfill a campaign promise to improve the fed- 
eral government's enforcement of equal op- 
portunity statutes, President Carter undertook 
a soiling out of such responsibilities among 
fedeiM. agencies. The consolidation of duties 
thatjBulted from these efforts gave major 
new responsibilities to Equal Employment Op- 
portunity Commission (EEOC), expanded the 
Department of Labor's responsibilities for con- 
tract compliance, and increased and clarified 
the Justice Department's responsibilities, for 
litigating civil rights suits against state and local 
governments.* (Major changes are described in 
Exhibit 6-7.) 

Few studies of the implementation of this re- 
organization of equal employment responsibil- 
ities have been undertaken^ In. 1981, the Gen- 
eral Accounting Office CAO) found that EEOC 
had been fairly successful in implementing the 
^ Equal Pay and A(p discrimination Acts. Trans- 
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EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION * 

□ Reorganization Plan No. 1 of 1978, imple- 
mented by EO 12068, abolished the Equal 
Employment Opportunity (^rdinatinfl Coun- 
cil (EEOCC) and transferred its responsibili- 
ties to the EEOC. EEOC was charged with 
developing uniform enforcement standards 
for all agency equal ernptoyrnent regulations 
and standardizing data* collection 
procedures. 

o EO 12086. also transferred responsibility for 
enforcing the Equal fey Acf of 1963 and the 
Age Discrimination in Employment Act of 
1967 from, the labor Department to the 
EEOC, effeistivff July 1, 1978. /' ' 

DEPARTMENT OP LABOR 

□ Under EO 12068, the Department of Labor's 
Office of Pederaf Contract Compliance as- 
sumed sole responsibility for enforcing equal 
employment oppoVtunlty statutes in federal 
contracts. Previously, the department had 
coordinated compliance enforcement by 
nearly one dozen separate agencies. 

DEPARTMENT OP JUSTICE 

□ Reorganization Plan No. 1 transferred full re- 
sponsibility for litigation against state and lo- 
cal governments, as established by the 
Equal Employment Opportunity Act of 1972, 
from EEOC to fie Justice Department. The 
effect of this transfer was to place ail phases 
of such disputes—from initial investigation to 
litigation— fn a single organization. EO- 
12067, Implementing Section 5 of the Rp^ 
ganlzation Plan, became effective July 1, 
1978. It did not diminish EEOC's right tp 
make an administrative determination of 
.discrimination. * V- 
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fer of coordinating responsibilities was also re- 
garded to have gone smoothly. GAO reported 
that the EEOQ had begun "a study of all federal 
equal employment opportunity programs and 
activities with the goal of standardizing all prof 
cedures and practices that may not be duplica- 
tive and inconsistent." 134 While CAO's findings 
are certainly encouraging, they report only the 
earliest phases of implementation andSiust, 
therefore, be regarded as preliminary. 135 p| 

Analysis of EEOC activities has been limited 
thus far, but more is known about them than 
about the Justice Department's activities. No 
evaluation of its progress in consolidatingi-re- 
spohsibilities for all phases of litigating £ivil 
rights disputes with state and local govern- 
.■ ments has been conducted. Nor has there 
been any evaluation of the Labor Department's 
efforts. However, an official in the Office of 
Federal Contract Compliance maintains that 
the consolidation has produced benefits for all 
federal contractors, including state and local 
governments. 13 ' The 12 regional and 71 area of- 
fices of the department pre now solely refponr 
sible for hearing initial contract compliance 
. disputes. In addition, Labor's contract compli- 
ance regulations have replaced individual 
agency requirements, giving state and local 
governments one set of policies and regula- 
tions to contend with instead of a dozen. 137 

>■ , i v 

ENVIRONMENT 

The «iosi important ajhd troublesome envi- 
ronmental crosscutting requirement has been 
the environmental impact statement which ful- 
fills Title li of the National Environmental Pro- 
tection Act (NEPA) Jihis procedure is intended 
to assure consideration of the environmental 
impact of major federal and federally funded 
actions. Title li also created the Council on En- 
vironmental Quality (CEQ)^p serve as guardian 
for environmental concerns within the execu- 
tive branch. 13 * Although CEQ was the logical 
place for it, Richard Liroff notes that "[NEPA] 
did not clearly delegate to [CEQ] responsibility 
for developing guidelines for agency imple- 
mentation of the statute's procedures." 13 * 
v EO 11514, issued by President Nixon in 1970, ' 
Ranged this situation. 14 * This order gave pri- 
mary responsibility for overseeing Environ- 
mental Impact Statements (EIS) to CEQ which, 



over time, issued a series of EIS guidelines. Al- 
though CEQ considered its guidelines "non- 
discretionary," agencies did not. This differ- 
ence Of opinion Jed to substantially different 
agency practices. According to CEQ: / 

the result* has fe4en an evolution of 
inconsistent agency practices and in- { 
terpretations of the law. the lack of a 
"uniform, governmeiitwiVe approach 
to implementing NEPA, has impeded 
federal coordination and made it 
more difficult for those outside gov- ' 
ernment to understand and partici- 
pate in the environmental review - 
process. It has also Aajfsed unneces- 
sary duplication delay and 
paperwork. 141 

• • <% > 
To correct these problems, Resident Carter 

.issued EO 11991 on May 24>/!977, directing 
CEQto issue nevv\£IS regulations. 143 CEQ un- 
dertook an ambitiou* schedule of public hear- 
ings and consultations shortly thereafter, and 
on'-)ulg 30, 1979, the new! IS rules became 
final; 

The new regulations are regardect/as a sub- 
stantial improvement over the old. They bind 
4 all federal agencies to a single EIS structure 
and format, and they provide uniform. guid- 
ance to the courts oh the procedural aspects of 
NEPA. A number of their provisions will benefit 
state apfl local governments directly, including 
those ... / 



□ reducing thiNeogth of ElS's to a /K>r- 
mal length <g 150 pages; 

a requiring the use of plain language 
and consi&tent terminology* 
throughout; 

a requiring federal agencies to use a 
single, standard format; 

o allowing federal agencies to prepare 
ElS's jointly.with state and local gov- 
ernments that have their own corp- 

C arable "little NEPA" requirments; 
rovkJmg fof simplified procedures 
whei^ making minor changes in 
£ISs;\ 

.a reducing paperwork reporting > re- 
quirements; and, 

° requiring time limits to be set for the 
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Exhibits 

The Problems of Agency Administration of 
Federal Crosscutting Requirements 



o Responsibility fpr^osscutting requirements is so widely dispersed within die federal ^vemn^rt 
• that no formal pro^ss exists for uniformly communicating information about " 



them to any federal 



agency> 

a Some requirements emanate from a number of agencies in the form of various piece* of legisla- 
tion, guidance, etc., so that state and local governments' task of sorting them out arid understand- 
< ing their implteatlons is, ^^complicated arrf time consuming. 

d There is often considerable delay between the time a requirement becomes law and the time. 
• when official Implementing guidance Is issued to the agencies by the appointed lead body.' In 
marty cases^this delay Is equal to or greater than the time lag within the assistance agency In tak- 
ing action on the requirements. 

a Some requirements conflict with others or with individual assistance program purposes, but there ' 
are few established processes for resolving the conflicts without resort to the courts. 

P Some of -the larger executive departments are not organized or equipped to manage general as- 
sistance policies on a departmental basis, 
a Some generally applicable requirements are shunted off to specialists and administered In ways 

that are not consistent with the assistance program* 'to which they apply. 

••.,<»• • 

a The effectiveness of the requirements and their implementation often is not evaluated on any reg- 
ular basis. 

□ No matter how consistent the framework may be In which federal policy requirement* are trans- 
mitted to any agency, they are treated and implemented differently depending on the Interest in 
and the attention paid to the contents prior to the formal introduction of the requirement into a 
department. 

a Stronger central teadepshlp is needed in the management of generally applicable requirements 
and OMB is the most appropriate organlzatton to provide It. 



SoUfc«: Offica of-Manaflamant and Bwl«atNanafl/ny F*d*ral 
, . ington, DC: Office of Management and Budget, June 1 
vembar 7, 1JW0). p. 7441 S-20 



AmsMvki kith* /88C*, voi. 1, mrkfng Papwt, (Waan- 
980), pp. A-3-1P— A-3-29 and HdMl ftoglttor 45 (No- 



,NEPA process when requested by 
applicants. 14 ' 

While the new rules require that all agency 
implementing regulaf ions-^proposed or fi- 
nal— be submitted to GEQ for evaluation, and / 
while GEQ has expressed its intention to use 
its new powers, under the executive order to ' 
ensure lull agency conformance, kittle is 
known about the results so farcin particular, 
no analysis of reductions in compliance bur- 
dens- has been undertaken. Still, GEQ has~pub- 
lished in the Federal Register a total of ten 
progress reports. In the latest, published May 
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7, 1981, it was reported that 62 agencies had is- 
sued final approval EIS implementing regula- 
tions, 16 had published proposed rules under 
evaluation by CEQ, and only 11 had still to pro- 
pose them. 144 

AN OMR MANAGEMENT CIRCULAR TO 
STANDARDIZE THE ADMINISTRATION Of 
CROSSCUTTING REQUIREMENTS 

In Congress, meanwhile* a growing aware- 
ness' of the problems posed by crosscutting re- 
quirements led to the incorporation of Section 
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8 in the Federal Grant and Cooperative Agree- 
ment Act of 1977. This section called upon the 
Director df-OMB to determine, among other 
things, the feasibility of developing a compre- 
hensive system of guidance for federal assist- 
ance programs. Pursuant to»this Congressional 
mandate, OMB conducted a study of crosseut- 
# ting requirements as part of its general look at 
the management of federal assistance. A* task 
group found a number of problems with the. 
way the ir requirements were being adminis- 
tered, confirming ACIFt's earlier findings, (£x- 
hibit 6-2 summarizes the problems that have 
been associated, with v crosscutting 
requirements.) 

Orr the broad issue of improving assistance 
administration generally, OMB recommended 
that Congress enact legislation authorizing it, 
among other things: to direct the executive de- 
partments and agencies to establish clear 
points of responsibility for coordinated imple- 
mentation- of assistance, policy; to establish a 
governmentwide process for developing, im- 
plementing and evaluating assistance policies; 
and, to suspend temporarily the operation of 
regulations or guidelines for implementing a 
general assistance policy statute if it becomes 
evident that, unless suspended, serious unan- 
ticipated disruption will result. »* 

The report recommended that the President 
designate OMB. as the assistance policy focal 
poinf in the executive branch. It identified 11 ' 
•actions that were being taken or planned by 
OMB in purjjgd of this responsibility including 
specify ing~1he process for developing, imple- 
menting and evaluating governmentwide as- 
sistance policies. 14 * 

Carter Actions to Implement OMB Findings 

To implement the study recommendations, 
President Carter directed OMB to develop and 
administer a process for coordinated develop- 
ment, issuance, implementation and evalua- 
tion of crosscutting assistance policy guidance. 
OMB thereafter prepared a proposed circular 
o*S('Managing Generally Applicable Require- 
ments for Assistance Programs'," which was- 
published with a request for comment in the 
Federal Register of November 7, 1980. 147 

The proposed circular was designed to per- 
form four functions: provide general policy 



statements to guide agency actions in the man- 
agement of generally applicable requirements; 
describe the basic phases of a five-step process 
to be used in managirfg each requirement; 
specify the responsibilities of federal agencies 
and OMB; and serve as the unifying framework 
for more detailed or specific guidance as it was 
developed. Key sections of the circular provid- 
ed' that: 

o a guidance agency would be desig- 
nated for each generally applicable 

v requirement that needs consistent, 
governmentwide implementation; 

o guidance (explanations, elaborations 
and interpretations written by guid- 
ance agencies to assistance 
agencies) would be compatible with 
the programs and recipients to 
whicji it applied and would be im- 
plemented by assistance agencies to 
ensure the greatest consistency for 
each recipient of two or more pro- 
grams; and, i 

o implementation and accomplish- 
ments were to be evaluated on a pe- 
riodic basis. ' 

The management process stated who should 
do what in the development of policy and the 
development, promulgation, implementation 
and evaluation of guidelines. The proposal did 
not suggest, however, that crosscutting re* 
quirements sought to be substantively reduced 
or eliminated. 

Withdrawal of Proposed Circular 

After expiration of the comment period, 
OMB's proposed circular was revised and pre- 
pared fdr approval and promulgation. In the 
meantime, however, the Reagan Admihistr^ 
tion took office, and it decided not to adopK 
the uniform approach to improving the admin- 
istration of crosscptt(nfg requirements incorpo- 
rated in the proposed circular. Instead, the 
new Administration sought substantive and 
administrative changes tailored to individual 
crosscutting requirements as part of an alter- 
native strategy f(W intergovernmental 
-deregulation. / 

Currently, the Executive Office of the Presi- 
dent has takerv^e lead in reforming cross- 
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cuting regulations. OMB has sought to limit 
the application of crosscutting requirements to 
the new block grants in social services, educa- " 
tion, health and community development. 
Moreover, if the federal intergovernmental aid 
system is further cut back in fiscal years 1983 
and 1984, as is being proposed by the Adminis- 
tration, the range of applications of federal 
crosscutting regulations will almost certainly 
be further reduced. Changes la specific re- 
quirements are also being considered by the 
President's Task Force on Regulatory Relief: . 

* * ***** 

this sectidn has described standardization 
and coordination "Strategies that the federal 
government frequently has used to v simplify 
overly complex, conflicting, or duplicative 
.regulations. 

But standardization has not always proved to 
be an adequate solution to the problems of 
regulatory "red tape." Indeed, some critics 
have suggested that it may lead to excessive 
uniformity because it requires an "averaging" 
of the different requirements agencies impose. 
Such a process, some have argued, may reduce 
burdens from some regulations and for some 
grant recipients while raising compliance 
standards for others. Other critics have raised 
questions about the effect of over-standardiza- 
tion on agencies' abilities to implement and 
oversee their own programs, or they have sug- 
gested that standardization may obscure the 
need for more fundamental regulatory reform. 

These criticisms reflect an increasingly skep- 
tical attitude toward procedural approaches to 
regulation and regulatory reform. The marked 
change from the late 70s to the early 80s in 
OMB's approach to managing . federal cross- ' 
cutting requirements demonsKfates how, this 4 
increased skepticism has, in f)me cases, al- 
ready led some reformers to focus on altering 
the substance of specific regulations rather 
than altering or standardizing the processses 
by which regulations are made. What follows is 
an overview of recent attempts to achieve sub- 
stantive reform of regulation. 

A REVIflrV OF FEDERAL SUBSTANTIVE 
REGULATORY REFORMS 

Beginning with President Carter's regulatory 
222 
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reform prpgram, there has been a growing be- 
lief in Washington that procedural reforms af- 
fecting future regulations may be inadequate. 
Better regulation, some critics believe, may re- 
quire changes in the substance of existing reg- 
ulations to make them less intrusive or more 
efficient. They propose that existing command- 
and-control strategies be modified or replaced 
by new,, more flexible, regulatory techniques or 
systems of economic incentives. At a. mini- 
mum,* they believe that the regulators should 
permit regulatees to determine how best to 
achieve federal program standards and 
objectives. 

These goals have been part of a broad v 
deregulation movement affecting many areas 
of federal policy. Efforts to deregulate and 
strengthen private competition in the airline, 
gas and oil industries have been supported by 
Republicans and Democrats alike. Deregula- 
tion has also drawn support from a variety of 
economics, who advocate replacing traditional , 
regulationSvith innovative pricing systems that ( 
promise to achieve regulatory goals more 
effiCientiy. \** 

In trNparea of intergovernmental regulation, 
subtantive deregulation has taken several 
forms, in 1980, President Carter directed 
agencies to -experiment, where appropriate, 
with a series of innovative alternatives to 
standard regulation. That same year, Congress 
passed the Regulatory Flexibility Act to reduce 
regulatory burdens on small businesses and 
units of government. Finally, President Rea- 
gan's Task Force on Regulatory Relief is cur- 
rently engaged in a broad review of existing 
regulatory programs, seeking ways to reduce 
burdens arid to maximize cost effectiveness. 

Innovative Regulatory Techniques ; 
Alternatives to Prescriptive Regulation 

Although federal regulators have not always 
relied on highly prescriptive, closely moni- 
tored approaches to regulation, they generally 
have chosen, this course. Moreover, the choice 
of regulatory technique has often been a mat- 
ter of agency discretion. President Carter at- 
tempted to redress this situation in EO 12044, 
which launched tiis regulatory reform 
program. , % * 

Jhe executive order provided the basis for a 

/ 

i 



gcfcernmentwide campaign, spearheaded by 
the Regulatory Council, to use ie§s burden- 
some, moffe economical regulatory ap- 
proaches. "Innovative Techniques" was a term > 
coined during that period to describe a range 
of alternative, market-type Regulatory strate- 
gies. Today, these techniques recieve more 
systematic agency consideration because they 
have been incorporated into OMB's regulatory 
review and analysis program. 

INNOVATION IN THE CARTER 
ADMINISTRATION 

In the wake of EO 12044, many federal 
agencies developed new approaches to regula- 
tion that provided increased flexibility and de- 
centralized decisionmaking. Ori Jhune 13, 1980, 
President Carter built upon this foundation 
and directed the heads of major federal regula- 
tory agencies to employ specific innovative 
regulatory techniques wherever possible. Of 
the eight techniques cited in the directive, five 
can apply to intergovernmental regulation: 
performance standards; tiering; marketable 
rights; economy incentives; and compliance 
reform. 14 * 

Performance Standards 

•a 

The use of performance standards involves 
regulating through genera* performance crite- 
ria rather than by detailed specification of the 
means of compliance. Performance standards 
potentially permit greater freedom of action to 
regulated entities and reduce compliance 
costs. It is argued that they provide more free- 
dom to discover new and more efficient com- 
pliance technologies among the regulated, in 
addition, performance standards may be espe- 
cially beneficial ijn the regulation of state and 
local governments because they allow regula- 
tion to be tailored more easily to current state 
and local law and existing governmental 
structures. 

Performance standards, however, may be no 
panacea. Skeptics have observed that their in- 
discriminate use could ultimately prove more 
burdensome to state and local governments 
than the more familiar command-and-control 
techniques if the, standards are unattainable. 
Moreover, performance standards are only ap- 



proprtate where reasonable and achievable 
measures of performance can be devised 

Tiering 

"Tiering" regulations means tailoring regula- 
tory requirements to fit the size or nature of 
the regulafed entity. Tiering is viewed primarily 
as a means of reducing unnecessary regulatory 
burdens associated with federal recordkeeping 
and reporting requirements, but it may be ap- 
plied to compliance requirements as well. 
Tiering provided the conceptual basis for the 
Regulatory Flexibility Act of 1980 which is dis- 
cussed later in this chapter. 

Marketable Rights 

Regulation frequently takes the form of allo- 
cating scarce resources. The traditional ap- 
proach is for the government to decide, case 
by case, who is permitted to undertake partic- 
ular activities and who is not. An alternative, 
approach is to create "rights" for conducting 
these limited activities and then to allow the 
rights to pass^by trade or sale among bidders- 
For example, four federal agencies are spon- 
soring a $4 million demonstration grant pro- 
gram to help urban area&attract new industries 
andVevitalize present ones while meeting 
clean air requirements. 150 Under the program* 
selected ucban areas are developing innovative 
approaches for promoting both economic 
growth antl~ better control of air pollu- 
tiony-including offset banking, trading of 
emission rights and emission density zoning. 
Overall, a marketable rights approach attempts 
to remove the government from difficult and 
contentious decisions about who can "best" 
use aJimited resource. Instead, the market al- 
locates rights according to which users can de- 
rive the most value from their use, measured 
according to their willingness to pay. In addi- 
tion to efficient use of limited resources, a 
marketable rights scheme is believed to stimu- 
late" development of appropriate innovations 
for future use. 

Economic Incentives 

Marty regulatory programs have been set up 
to correct the economic sector's failure to 
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satisfy public expectations. In many of these 
cases, market failure resulted because private 
sector costs did not accurately reflect total 
costs to society. Pollution is the best known 
example of this kind of niarket failure. An. air ^ 
polluter incurs no direct cost from its emis- 
sions, yet downwind communities must pay for 
the resulting health and material damage, In , 
such cases, the traditional regulatory response . 
has attempted >o eliminate or restrict the un- 
wanted activity and assess fines against 
violators.^ ^ 

In contrast, an incentives approaetl'seeks to 
correct the problerri by propjM^Ncing. Price 
corrections are ttfe most common iatm of Eco- 
nomic, incentives .and are generally^ applied 
through fees or subsidies. Major benefits as- 
cribed to economic incentives are that they en- 
courage improvement beyond a particular , 
standard and at a faster pace. Of particular sig- 
nificance to states, which frequently are co- 
regulators of airjmd water poHution, pricing 
requires less continuous government involve- 
ment, thereby inducing administrative costs of , 
regulation to the states. 

Compliance Reforms 

Compliance reforms involve market-oriented 
procedures to replace or supplement strict 
governmental monitoring and enforcement in 
regulation. They include both "third party 
monitoring'' and "penalties that reflect the de- 
gree of noncompliance.'' The compliance re- 
form that)is most significant for intergovern- 
me^ial i regulation/ however, is "self 
certification" whereby state or local govern- 
ments certify their own regulatory programs to 
be consistent with federal standards. 

Certification can be approached in a number 
of ways. In the first case, federal regulators 
could assess the adequacy of state and local 
laws and regulations in relation to their own 
federal laws and regulations dnd authorize 
substituting state and local regulations for fed- 
eral ones Where such action would result in 
equivalent or higher performance of regulatory 
responsibilities. A second and more relaxed 
approach is now being, used in the nine recent- 
ly enacted block grant programs fof health, 
education/ social services and community de- 
velopment in this 'form, state and local gov- 
ernments certify generally that federal regula- 



tory intentions will be achieved. Proof of 
compliance is supplied through performance 
reporting and follow-up action undertaken 
largely by the regulated entity itself. * 

«*' 

IMPLEMENTING INNOVATIVE TECHNIQUES 

To increase the use ofjhese approaches 
among all federal agencidj U 960 President 
Carter asked the 35 age nci«Bni Hated w^th the 
Regulatory Council to conduct a review of their 
programs to see where innovative techniques. 
7 might be applied. To assist agencies in con- 
ducting these reviews, the council held a gov- 
ernmentwide conference on innovative tech- 
niques. The conference wa^intended to 
provide a forum for regulators to "roll up their 
sleeves and go beyond general philosophizing 
to exchange information on curent practices 
with 'particuJar innovative techniques across 
the federal government." 1 * 1 

As part of its review of agency progress, the 
Regulatofy Council published a report invento- 
rying the use of innovative regulatory tech- 
niques among federal agencies. Thejnventocy' 
showed a modest departure by agencies from 
traditional command-and-control regulatory 
approaches with some of the new techniques 
being applied to intergovernmntal regulition. 
(See Figure 6-3.) . s 

EXPANDED U$E OF MARKET-TYPE 
REGULATORY TECHNIQUES UNDER 
THE REAGAN ADMINISTRATION 

The regulatory reform program launched by 
President Reagan under EO 12291 has expend- 
ed and accelerated the drive toward -Market- 
type regulatory strategies. Earlier efforts were 
important first steps, but they were largely ad 
hoc, depending on Regulatory Council vigi- 
lance and agency good will* The program now 
has an institutional basis as part of the new 
administrative regulatory review and analysis, 
program monitored by the Offioh^jf informa- 
tion and Regulatory Affairs in (5)H8rNow 
agencies must routinely consider economic 
regulatory alternatives as part of their regula- 
tory analyses and reviews of proposed rules- In 
addition, as was described earlier, agencies 
also must consider less prescriptive alterna- 
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- tives in theft semi-anriual regulatory^agendas. 
Data on the results of these efforts is only be- 
ginning to come in and has yet to be compiled 
by the Office of Information and Regulatory Af- 
fairs. However, a study by the General Ac- 
counting Office indicates that consideration of 

. regulatory alternatives continues to fall short 
Of the administration's goals. 1 " 
✓ - " . . 

The Regulatory Flexibility Act of 1980 * 

Although the development of economic reg- 
ulatory alternatives has been primarily an exec- 
utive branch undertaking, the Regulatory Flexi- 
bility Act of 1980 indicated Congressional 
interest in the use of these techniques. The act 
provides a statutory basis for the expanded »se 
of tiering to make federal regulations mdre 
flexible and less burdensome to smaH organi- 
zations. It charges federal regulators ^fb antic- 
ipate and reduce the impact of regulations and 
paperwork for governments with populations 
under 50,00p as well^as for sma*f businesses 
and other small entities. If adhered to, the 
♦act's standards of federal regulatory behavior 
could reduce the regulatory burden on small 
cities, counties, towns, townships, villages, 
school districts and other special districts — 
over 40,000-small local government* in all. 

Under the act, federal regulators; are ex- 
pressly required to consider alternative ways oi^ 
adjusting regulations to better reflect the 
capacities of small entities. Executive branch 
and independent agency federal regulators 
also are required to try harder to notify small , 
entities of proposed regulations that will affect 
them and to acquire their participation in de- 
veloping and considering regulatory alterna- 
tives. The act lists specific procedures agencies 
may use to generate this participation and it 
designates a single federal officer, the chief 
counsel for advocacy in the Small Business Ad- 
ministration, to monitor governmentwide per- 
formance in regu!ating\small entities. 

AGENCY RESPONSIBILITIES 

To meet these requirements, agencies are di- 
rected to publish, beginning in April 1981, and 
in every October and April thereafter, a regula- 
tory flexibility agenda listing rules for which 
the agency anticipates publishing a Notice of 



Proposed Rulemaking in the Federal Register. 
,SJ Rules to be included are those having a 
probable significant ecqnmic impact on a sub- 
stantial number of small entities. Moreover, 
when such rules are published as NPRMs, an 
agency must prepare and make available for 
public comment an "Initial Regulatory Flexibil- 
ity Analysis" (IRFAK to be published in the 
* Federal Register with the NPRM- The initial 
flexibility analysis must cpntain: 

• * < 
a a rationale for the agency's action; 

a the objective and legal basis for the* 
proposed rule; . 

a an estimate of the type and number 
ofjsmaU entities it will affect; 

a a detailed estimate and description 
'of the reporting, recordkeeping and / 

„ compliance requirements antici- / 

- pated; , / 

a an identification of relevant federal 
rules that may conflict with, dupli- 
cate or overlap the proposed rule; 

and v 

j 

n a specific discussion t£ alternatives 
to the rule that could accomplish 
i the same objectives, such as differ- 
ent standards -for large and small en- 
tities^ (multitiering) performance 
standards, or exemption of small 
entities. 

When an agency prbmuglates a final rule, it . 
now must also publish a final regulatory flexi- 
bility analysis (FRFA). The FRFA js to focds on 
how the agency handled issues raised during 
the inftiaf analysis as well as its responses to 
public comments received as a result of pub- 
lishing the initial analysis. 

The act also, requires agencies, . within ten 
years, to examine systematically their existing 
and outstanding rules with respect to small en- 
tities. Agencies are to consider the continued 
need for such rules, public complaints regard- 
ing them, their complexity and the extent to 
which they conflict with or duplicate other 
regulations— both federal and stated 

IMPLEMENTATION: THE FIRST YEAR 

The Regulatory Flexibility Act has been in ef- 
fect scarcely a year, but oversight already has ! 
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. • • ». Figure 6-3 

Innovative Techniques Applied to Intergovernmental 

Regulation, October 1980 



DEPARTMENT OR AGENCY 



Education 



Health and Human Services 



Environmental Protection Agency 



Equal -Employment Opportunity Com- 
mieejon 



Education 



HeaJttrand Human Services 

Housing end Urban Development 

Occupational Safety and Health Ad- 
mlnistretion 

o 

ERIC 



INNOVATIVE TECHNIQUE APPLICATIONS* 
P#^liHiTietnc# Standards 

Collection requirements to be eased for colleges with ex- 
cellent collection records ' - 

•Performance standards for state administered AFDC pro- 
grams 

Project to reduce process requirements in state plans 

Urban demonstration grants cost controlled trading and 
other innovative approaches 

Clean air bubble policy established 

National interim regulations for drinking water imple- 
mented as performance standards 

Employee seiectin procedures set on a performance ba- 
sis 

Tiering 

Regulatory Requirements for bilingual education 
programs tiered according to the size of school systems 
and other circumstances 

Recordkeeping requirements tor grantees will be tpsed 
on size of grant 

Recordkeeping requirements for grantees will be tiered for 
small projects 

Certain requirements for day care centers receiving limit- 
ed amounts of federal funding waived 

More flexible standards for small cities applying for Urban 
Development Action Grants 

Tailoring reporting requirements and abatement sched- 
ules to size of business 

Eliminated recordkeeping requirements lor 
with ten or fewer emcees 




233 



Transportation : UMTA tiering regulations for awarding grants to small 

V urban areas 

Environmental Protection Agency Regulatory distinctions baaad on numbsr of people serv- 
iced by water system 

Equal Emptoymsnt Opportunity Corn* Rooordkaaping « and documantatton raquiramants re- 
duced for amptoyars with under 100 employees 

Markatabla rtghts 



mission 



Environmental Protection Agancy 
Education 



V , i.. ■ • 

Transportation 

Environmantai Protection Agancy 
Commarca 



7 

Transportation £ 



Now poNution souross may tracks for sfnlssion rights 
Eoonomlp tncsnttvss 

Urban waste dsnwostratton faeries guaranteed program 
usss Inosntivss 

Sst fsdsrai prtcs supports lor municipal wasts rsprooss* 
inn rtsmnnntritinn fnrHton 

a far rm 



Financial ssaistanoa 
approach 



municipal waste usaa incentives 



Energy conser v ation Incentives in schools and hospitals 
set 



State energy 
Uvea 




program has economic Incerv 



Para-transit grant program utiUzee, user-ride subsidies - 
Economic incentives for hazardous waste siting 
Compliance Reform , 

Self certification of energy conservation performance In 
federally financed constructions required to receive finan- 
cial assistance 

Certification of compliance with highway grant program 
requirements permitted , 



■ Although the council report provide* « good summery indication of the u»e of innovative techniques, the tabulation can- 
not be riginwat exhaustive, hi addition, meet of the reguiattone deecflbed here affect only eome etete and local gov- 
ammanta, faw. If any., affect a majority. 

Sourca: Adapted from Appendix I, "Innovative Techniques Scoreboard," In U.S. Regulatory Council, Reuniting with 
Common Sanaa.' A Progmu Report on fanovathm flegu/eftvy TochcHqu** (Weehington, DC: U.S. Regulatory 
Council, October 1980.) ; 



begun. Both the Hou*e and Senate Subcom- 
mittees on Small Business held hearings on \He 
act in early 1982, and the chief counsel for ad- 
vocacy has monitored its implementation. Thus 
far, all indications are that the act has pro- 
duced little relief for small governments. 15 * 

The lack of interest shown by agencies in • 
tiering their regulations on behalf of small gov- 
ernments results from a number of factors. The 
act's legislative history suggests that the major 
sources of support for the program were the 
small business community and their subcom- 
mittees in Congress. Originally, small govern- 
ments werVnot even included in the bill, nor 
was their addition the product, of a ground- 
swell of support. Small governments were first 
included, without Congressional hearings, 
during a Senate mark-up session jn July 1978. 1 " 
Although the bill jvas not enacted in 1978, 
when it became law in 1980 small governments 

were included." " ""7~ * 

Because the act was passed primarily to ben- 
efit small business, monitoring and-4?versight 
responsibilities. were placed In the Small Busi- 
ness Administration. The SBA has had little ex- 
perience dealing with small governments, 
. however, so it is not surprising that it has not 
acted aggressively on their behalf. m 

In addition, the law's emphasis on economic 
effects may work against agency consideration 
of i/nportant nonfiscal effects on small govern- 
ment. Because nonquantifiable effects do not 
fall under commonly held, but often overly 
simple, definitions of economic impact, .they 
may not be recognized wrtfen agencies identify 
potential impacts on small entities. 

Finally, full implementation of the act may be 
hindered by mistaken perceptions that inter- 
governmental regulation already has been suf- 
ficiently reduced as a result of recent block 
grant initiatives. Although grant consolidation 
has reduced the burdens resulting from some 
forms of intergovernmental regulation, the 
need for flexibility and Innovative mechanisms 
has not disappeared. 

President's Task Force on 

Regulatory Relief ~ , 

Earlier portions of this chapter focused on 
the process developed by the Reagan Adminis- 
traton for reviewing newly proposed regula- 
tions. Although it is more far-reaching than its 



predecessors, this process — even if it is-totally 
successful— will only produce a reduction in 
the rate at which intergovernmental regulation 
grows. It does not address the burden posed 
by the substantial number of existing 
intergovernmental regulations. 
* Accordingly, EO >2291 also created the 
"President's Task Eorce tin Regulator Relief" 
and empowered it to review existing rules — 
identifying those that are duplicative, incon- 
sistent, or overlapping, or thai do not measure 
up to the regulatory^standards set forth in the 
order. The task force may designate 'any ex- 
isting rules fo-r/review and may "require 
agencies to prepare cost-benefit analyses of 
these rules. - "» 

On February 22, 1981, the President an- 
nounced that the task force would be chaired 
by Vice President Bush. The following month 
the Vice President announced its charter,- com- 
posftion-ar^f-ptan of acttorrrThc~task forc e ts an 
.interagency committee composed of repre- 
sentatives of the Vice President's (Jffice, the 
President's assistant for intergovernmental af- 
fairs, the assistant to the President for public 
policy, the .Chairman of the Council of Eco- 
nomic Advisors, the Attorney General, the Di- 
rector of OMB, and the Secretaries of Treas- 
ury, Commerce and Labor. The staff assigned 
to the task force is drawn from OMB's Office 
of Information and Regulatory Affairs (O IRA), 
and OIRA<s administrator serves as, executive 
director to the task force. 

tO T2»1 APPLIED TO EXISTING , , 
REGULATIONS 

The task force has taken a piecemeal ap- 
proach to designating existing rules for review. 
As a starting point, the task forte sought inform 
mation from those affetfed^by federal regula- 
tions', including state and local governments 
and their associations, about rules felt to be 
particularly burdensome, inefficient or 
inequitable: . ^ 

This request generated a tremendous 
amount of documentary material from state 
and local government associations, tncfudtng 
lists of rules they believe merit reexamination. 
An OMB inventory of proposals submitted to 
; the task forte ipjrficated that all se^en of the 
major piiblic interest groups submitted docu- 



228 

235 



menjs, as did 17 individual states, 26 counties,* 
12 regional planning bodies, and 9 municipali- 
ties. Taking grant, regulatory and tax-related 
rules together, "these included some 2,800 sub- 
missions."' Although many were duplicative, 
the range of submissions was wide. Programs 
most often identified as burdensome were: 
regulations ^implementing' the Clean Air Act 
Amendments of 7970/ clean water and safe 
drinking water regulations; Titles VI and VII of 
the Civil Rights Act of 1964; National Environ- 
mentshPolicy Act regulations; Titles I and IV of 
the Elementary ^and Secondary Education. Act; 
vocational education and rehabilitation regula- 
tions; Education for Ait Handicapped Children 
Afif requirements; food stamp regulations; Aid 
to Families with Dependent Children program 
rules; low-income energy assistance grant regu- 
lations ; Environmental Protection Act con- 
struction grant regul ations; Medicaid rules; 
Health Fanning requirements; rules refating to 
the Community Development Block Grant Pro- 
gram and its Housing Assistance Planning re- 
quirements; federally assisted single family 
and multifamily housing regulations; the Davis 
Bacon Act; Comprehensiye Employment Train- 
ing Act rules; Urban Mass-Transit rules; and 
'-highway. and highway safety program regu- 
lations. 1 " 

Based on these submissions and recommen- 
dations from groups in other sectors of the 
economy, the Task Force designated M1 feder- 
al regulations for immediate review and possi- 
ble revision by federal agencies.- Of this initial 
'total 27— or nearly 25%— were intergovern- 
mental in character. 1 " Exhibit 6-3 lists these 
regulations. 

TASK FORCE PROGRESS 

A recent report by the Task Force on Regula- 
tor/ Relief indicates the extent of progress in 
the effort to date. As of August 1982, We. task 
force had completed action on 13 of the 27 
intergovernmental regulations selected for ini- 
tial review. 1 * 9 Regulatory modifications re- 
sulting from these reviews were estimated to 
total\JM~6 billion in one-time savings for state 
and local governments and an additional $2 bil- 
lion in annually recurring costs. 1 * 1 The task 
force also estimated these regulatory actions 
will reduce paperwork costs to state and local 
governments by nearly 12 million work hours 



eatfl y ear. 1 * 3 Examples of prominent regulatory 
relief tctions taken by the Administration thus 
far include: 

o revised rules to permit local authori- 
tt 'ties more discretion in providing the 
handicapped with access to mass 
transit, estimated to save $2.2 billion 
in capital costs; 

a withdrawal of Department of Trans- 
portation rules relating to urbarj 
» transportation planning analysis, 
uniform traffic control devices 
among the states, and procedures 
for governing bus rehabilitation and 
emergency stockpiling; 
j o withdrawal of the .Education Depart- 
I ment's proposed rules requiring lo- 
. cal school districts to instruct chil- 
dren not proficient in English in 
< their native languages; 
a review of the Education Depart- 
ment's rules requiring schools and 
colleges receiving federal grants to 
. ^spend as much on women's athletic 
programs a men's; and, 
a proposed changes in the administra- 
tion of Davis-Bacon Act require- 
ments establishing prevailing wages 
for federally aided construction 
projects; estimated annual savings 
of $585 million.'*' " 

While these actions have been impressive, a . 
variety of difficulties. have confronted the regu- 
latory relief effort. Some of the regulatory initi- 
atives have been blocked by Congress or the 
courts. The Davis-Bacon reform, for example, 
has yet to take effect pending legal action. Sim- 
ilarly, the Administration's proposals concern- 
ing handicapped education requirements met 
such a storm of criticism from affected families 
and from Congress that they were withdrawn. 
State and Ipcal governments have also com- 
plained that, apart- from their initial submis- 
sions of lists of, problem mandates, the Presi-" 
dent's task force has sought little consultation 
or inpo.t from them concerning ths substantive 
referniT process. 1 * 4 Perhaps thg^jpst common 
criticism thus far, however, haspeen a sense 
of disappointment with the results^ substan- 
tive reform. One critic described the problem * 
this way. 
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Exhibit 6-3 N 

Program* Affecting State and Local Gov#rnmants 
, Oaslgnatad by tha PraaWanf 'a Task Forca on 
Regulatory RelW tor Substantia Reform 



ARMY CORPS OF ENGINEERS 

□ Dredge and Fill Permit Pro- 
gram— Section 404 of the Clean Water 

Ach , • 
a Water Conservation Clause Planning Re- 
quirements (Presidential 'Memo July 12; 

OFFICE OF MANAGEMENT AND BUDGET 

o A-95 Project Notification and Review 
o Urban Impact Analysis ^ 

FEDERAL EMERGENCY MANAGEMENT 
ADMINISTRATION 

- □ National Flood insurance Program 
(Flood Disaster Protection Act) 

EDUCATION DEPARTMENT 

a Title IX— Sexual equality in athletic 
programs 

d Section 504 of the Handicapped Reha- 
bilitation Act requiring nondiscrimination 
on the basis of handicap 

d Education For Handicapped Children 
Act requirements 

ENVIRONMENTAL PROTECTION AGENCY 

, o Consolidated Pollution Control Permits 

□ Industrial Wastewater . Pretreatment 
Requirements 

DEPARTMENT QF HOUSING AN URBAN 
DEVELOPMENT 

d CDBG regulations including: citizen par- 
ticipation; expected to reside requirement 

. in housing assistance plan; small cities 
requirements; and, neighborhood strate- 
gy areas targeting requirements 

□ Environmental Impact Statements 
(NEP£) 

o Utility allowance requirements in 
Housing Authority projects 

□ lease grievance procedures In Public 
Housing Authority projects 



o Minimum rftaperty standards in federally 
assisted housing units 

DEPARTMENT OF HEALTH AND HUMAN 
SERVICES . 

a Medicaid requirements for the states 

□ Health care institutions certification and 
surveys * - ' 

DEPARTMENT OF THE INTERIOR 

□ Surface MNngjRjPulattons 

OFFICE OF PERSONNEL MANAGEMENT 

o Federal standards' for merit system of 
personnel administration 

DEPARTMENT OF AGRICULTURE 

d National School Lunch Program Report- 
ing requirements 

DEPARTMENT OF ENERGY 

□ Residential Conservation Service 
Program 

DEPARTMENT OF JUSTICE 

□ Section 504 of the Rehabilitation Act 

DEPARTMENT OF TRANSPORTATION 

□ Section 504 
Requirements-- Transportation 

□ Highway statistics reporting requirements 

□ Design standards for highways and geo- 
metric .design standards for resurfacing, 
restoring ami rehabilitating highways 

DEPARTMENT OF LABOR 

□ Davis-Bacon requirements 

□ Labor standards provisions of construc- 
tion contracts. 



PrssWsntiaJ Task Fores on RsguAry Rsltsf, 



Source: 

Rtagan Admlnlttratkm Aoht»v§m*>nt$ In Ibgulatofy 
Halbt for Sitto and Iocs/ QoyimtmM: A Progrttt Re- 
port, Washington, DC, August i 982 (Proc«sa«d). 
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Unfortunately, judged against the 
results expected because of , . . cam- 
paign rhetoric ... the Administra* 
tion's regulatory reform program to 
date appears shallow, weak and 
poorly focused.. . . After one year in 
office the Vice President's task force 
has identified only 100 rules to re- 
view*. . . . Certainly [it] should be able 
to find more than 100 rules needing 
changing . . . 1M * ' 

Others believe that after a fast start, ". . the 
prospects for substantive regulatory reform 
look dimmer today than they did nine months 
ago."'** Various reasons have been offered to 



explain this result. 

IMPLEMENTATION PROBLEMS 

Part of the problem has been explained in 
management terms—the process through 
which rules must go if they are to be modified 
administratively. Others maintain that there is 
a problem of overconcentration on administra- 
tive approaches rather than onjhe regulatory 
statutes themselves, which, 'these experts 
hold, are the real source of the problem. Each 
. of these contentions is examined in turn. 

Managing the Review Process ' 

Historically, the procedure for modifying ex- 
isting rules has followed the same course as 
that for promulgating entirely new ones. Pur- 
suant to requirements of the Administrative 
Procedure Act, an agency publishes an NPRM 
in. the Federal Register^ aftii^public comment,, 
a final rule may be issued. EO 12291 added sev- 
eral steps to this process, requiring that execu- . 
five branch agencies first submit proposed or 
final rules — both new and newly modified 
ones—to OIRA staff for evaluation. But it has 
not changed the notice and comment process 
'itself. Moreover, the process used to review 
existing rules that are proposed for modifica- 
tion is identical to/jthat for newly proposed 
rules. Regulations, are examined by the OIRA 
staff for consistency with the principles set 
forth in the executive order. If found wanting, 
they are returned to the responsible agency for 
revaluation. At this point, the agency may re- 
write Or withdraw the rule, or it may take no 



action. Once the agency has revised the rule, 
however, it must be submitted to OIRA again 
for review. Should OIRA approve the revision, 
. an NPRM may be published in the Federal Reg- 
ister, which begins the notice and comment 
phase of rulemaking. When a final rule is to be 
published, the OIRA review is repeated, 

One important difference between routine 
agency review of existing rules and task force 
designation of a rule may contribute further to 
delay. In the first case, modification is the 
agency's own idea; in the second it is not. Al- 
though promulgating rules was never intended 
to be speedy, the process is apt to be especial- 
ly slowywhe/i imposed from outside. In the 
Vords of O IRA's Regulatory Policy Branch 
chief, "From the OMB standpoint, it talces a lot 
of pressure to get agencies to modify their 
rules." 1 ' 7 Iq the process of doing so, OMB has 
encountered significant organizational inertia 
and lobbying on behalf of Individual reg^- 
tions. 1 ** According to this view, the assistance 
and. support of top agency management offi- 
cials is of fundamental importance. 

From the agency perspective, the process 
may be protracted because established rules 
frequently become standard operating proce- 
dure. Although persons familiar with a regula- 
tion's ^legislative history may have left the agen- 
cy, the history— together, with the rule's 
rationale and its implementation record — must 
be known before a change is made. Staff may 
question the desirability of modification, or 
tfcey may believe that the present rule is 
needed to achieve the federal regulatory goal. 
Even* if agency personnel were committed to 
modifying a particular rule, staff and budget 
cuts might make it difficult to do so in a timely 
fashion. 1 ** 



Failure to Reform Existing Statutes 

Some commentators believe that, thus far, 
the key factor limiting success of substantive 
regulatory reform under the Reagan Adminis- 
tration stems from inadequate emphasis on 
legislative changes in' burdensome regulatory 
statutes. They argue that permanent substan- 
tive reform will depend upon revisions in law 
rather than on less rigorous regulatorvjen- 
forcement, reduced regulatory agency mdg- 
ets, or narrow administrative readings of Tegu- 
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latory statutes—all of which may be reversed 
by future administrations. 1 " "We're very dis- 
appointed in [Reagan's] legislative regulatory 
reform program/' one business official com- 
plained*. "To really effect change it has to be 
done legislatively. . .. A|l the thing* they have 
done up£o now have been transitory." 17 V$lml- 
larfy, Marvin Kosters and Jeffrey Eisenach re* 
centty observed that "It is surprising the {Re* 
gan] Administration's program has not 
included proposals for legislative change." 
They note that "knowledgeable critics fre- 
quent^ place much of the blame for faulty and 
inefficient regulation on the basic enabling . 
legislation." 171 

Such critics commonly point to the Clean Air 
Act as a case where legislative reform Is neces- 
sary. Many regarded the act as a likely first can- 
didate for statutory change because President 
Reagan had singled it out as particularly waste- 
ful and ineffective during his campaign and be- 
cause it was due to expire September 30, 1*61. 
Moreover, many experts have polntejJ to nota- 
ble shortcomings in the law. Robert Crandallof 
the Brookings Institution argues this "baroque 
statute" has been a particularly ineffective and 
expensive regualtory program: 

Federal clean air policy costs our 
society more than $20 billion a year ¥ 
and returns benefits that are modest 
at best. The rate of improvement in 
measured air quality has generally 
been lower since EPA was estab- ', 
lished in 1970 than it was in the dec- v 
ade of the 60s. Expensive controls on 
automobiles have not led to any dis- 
cernible improvement in average 
smog-levels. 1 " 

He states thah 

' Had the administration been ready 
and willing in early 1981, ft surely 
should have been able to launch a 
. major assault on the more outra- 
geous provisions pf the Clean Ait 

Act A proposal to accelerate the 

shift away from a 'cumbersome Cos- ' 
plan approach and towards market 
'incentives ... would certainly have - 
been welcome — Just changing a 
few provisions of the Chan Air Act - 
and nudging the bureaucracy at EPA 



would ... save billions of dollars in 
control costs without sacrificing * 
clean *ir goals. 174 j 

Nevertheless, 1981 came and went without 
any concerted effort by the Administration to 
revise the program's structure or its major pro- 
visions; rather, Congress adopted a simpfe 
one-year extension. Although the Administra- 
tion promised to propose major amendments 
during 1982, this has proven difficult and some 
Observers doubt that Congress will act before ' 
1983. 

If the Clean Ah Act illustrates the obstacles 
to substantive reform through the legislative 
process, the development of rules for the nine 
new' block grants enacted in August 1981 , 
illustrates the dramatic changes possible • 
through a combination of permissive legisla- 
tion and concerted administrative leader- 
ship. 171 Altogether these grants for community 
development, education, social services and 
health fotded-ln nearly $8 billion in funding for 
some 77 grant programs. In the sevep block 
grants administered by the Department of 
• Health and Human Services, over 600 pages of 
program regulations were rendered obsolete, f 
replaced by only seven pages of block grant re-, 
quirements. Thus, from a regulatory reform 
perspective, the new block grants appear to be 

. remarkably free of federal prescription. 

this dramatic reduction in grant require- 
ments Is only partly the result of consolidation. 
Xs multiple programs are merged, duplicative 
rules can be consolidated into a single set of 
requirements. In the new block grants/ how- 

^ ever, this natural reduction has been maxi- 
mized by the Administration's determination to 
implement the programs with a minimum of 
federal direction and guidance. For example, 
Interim final rules implementing the new HHS 
block grants encouraged states to interpret the 
law for themselves and to develop fheir own 
procedures for compliance: 



I 



To the exterit possible, [the depart- 
ment! will not burden the states' ad- 
ministration of the programs with 
definitions of permissible and pro- 
hibited activities, procedural rules, 
paperwork and recordkeeping re- 
quirements; or other regulatory pro- 
visions. The states will, for the most 
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Table 6-3 

Block Grant Reporting Requirements 
(In Paperwork Man-Houre) 





FY B1 
Burdan 


FY tO 

Burdan 


CV at 
I^T 9 1 — 

Reduction 


Social Sarvicae 
Low Income Energy 




300,000 


; 4,581,433 


82,456 


32,490 


49,966 


i m ii %mw 1 1 %y off iMee 


enri fWl < 
DUU y UUU 


219,298 


280,702" 


Maternal and Child Health 


; 15,816 


27,442 


(+11,626) 


Pravantlva Health 


136,326 


. 61,059 


75,267 


Alcohol, Drug Abuaa and 
Mehtal Haatth 


272,400 


104,402 


168,358 


Primary Care 


140,000 * 


98,000 


, 42,000 


Education Consolidation 


' 260,000 


182,000 


^ 78,000 
<3§ 150,275 


HUD'a State-Administered 
Small CHiaa 


212,000 


61,725 


TOTAL 


6,500,431 

: — . \s 


1,088,056 


^> -5,414,375 



Soufc«: Officii f of Managamant and Sudgat, mformtttonlcoHtctfon Budqtt of th* Untt»d St ft, Flacn Ytv 1982. 
(Washington, DC: Offtca of Managanwnt and Budgat, IMp), p. 16. f . 
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part, be subject only to the statutory 
requirements, and the department 
will carry out its functions with due , 
1 regard for the limited nature of the 
role that Congress has assigned to 
us. 17 * 

f 

Because the block grants do not have stand- 
ard reporting forms of recordkeeping require- 
merfts, they dramatically reduce the federal 
pafprwork burden imposed on state and local 
governments. According to OMB, paperwork 
will be reduced to an estimated 1.1 million 
^worfc hours, from a previous estimated level of 
6.5 million work hours under the former cate- 



,gorica^rants. Table 6-3 summarizes these 
reductions. 1 " j 

Despite the Administration's efforts to 
achieve intergovernmental i/egulatory relief, 
however, experience from .the past indicates 
that block grants tend to he recategorized over 
time. 1 '* Congress generally has been relictant 
to relinquish permanent control over program 
priorities and procedures. Preliminary indica- 
tions suggest that this tendency may affect the 
new block grants as. well. Members of Con- 
gress successfully resisted several of the Rea- 
gan Administration proposals for deregulating 
the Community Development Block Grant for 
small cities. 1 " In addition, court challenges are , 
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threatened £ver existing regulatory Interpreta- 
tions of the new grants.'" Clearly, only time 
will tell whether the current effort to devolve 
control over these grants will ultimately prove 
more successful than past attempts. 

. SUMMARY CONCLUSIONS AND 
OBSERVATIONS 

Trends in Regulatory Reform 

This chapter has traced a decade of federal 
regulatory reform efforts. From the record of 
that period, several major findings emerge. 

Although there has been an unprecedented 
increase in regulatory reform activity, this 
growth has been outpaced by the vastly in- 
creased magnitude of federal regulation itself. 
In response to a growing sense that past efforts 
have been insufficient to the task, the federal 
government has recently turned to even 
stronger and increasingly controversial meas- 
ures to mitigate regulatory excesses. This trend 
culminated in several, major initiatives 
launched by President Reagan almost immedi- 
ately upon taking office in 1981, as well as In 
Congressional consideration of a comprehen- 
sive regulatory reform bill in 1982. 

Most of this reform activity has been 
prompted by concerns about excessive private 
sector burdens, not .intergovernmental ones. 
Consequently, few of the early initiatives were 
directed' specifically toward problems peculiar 
to intergovernmental regulation. Even so, a 
number of changes benefited state and local 
governments as part of a broader drive to im- 
prove the management of federal regulatory 
policy. Later, as the extent of federal 
intergovernmental regulation began to be rec- 
ognized and as sentiment grew that something 
ought to bej done about it, federal initiatives 
began to focus on mitigating the effects of reg- 
ulatory programs on state and local govern- 
ment finances and operations. These reforms, 
more than any that preceded them, single out 
intergovernmental regulation as particularly 
deserving of atjention. 

Overall, fefptfatory reforms have been based 
on one of two general models: a procedural 
one focusing pn the processes employed bt 
Congress and executive agencies as they make^ 
and administer federal regulatory policy and a 
substantlve/approach that examines individual 
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regulations rather than the processes that pro- 
duce them. The first approach emphasizes 
comprehensive changes which, if undertaken, 
would be as likely to affect future regulatory 
problems and programs as cjurrent ones. The 
second strategy is characteristically piecemeal, 
delving into the content of particular require- 
ments in a case-by^case fashion. This approach 
alters specific rufes to ma^e them less burden- 
some, ineffective, inefficient or inequitable. 

One of the principal characteristics— and 
problems— of* regulation H that the regulator 
seeks the benefits of regulation while avoiding 
many of the costs. But attaining regulatory 
goals—clean air, clean water, assuring health 
and safety, and protecting civil rights— re- 
quires the expenditure of significant public 
and private resources. The costs of achieving 
such national goals are borne, in large part, by 
nonfederal actors: state and local govern- 
ments, private businesses and private. citizens. 
Because federal regulatory agencies have few 
incentives to keep total regulatory costs down, 
Presidents have devised procedural techniques 
' to encourage agencies to regulate more 
economically. 

Beginning with President Ford, each new Ad- 
ministration has required agencies to assess 
the costs and benefit! of major proposed regu- 
lations. Yet, under both the Ford and Carter 
regulatory analysis and review programs, 
agencies were for the most part free to under- 
take analyses in pro forma fashion or to ignore 
their results. Most-observers agree they did 
both. The Reagan Administration/faced with 
the failure of agency analyses to make a visible 
difference in either the quantity or character of 
"federal regulation, began to require agencies 
to submit all proposed regulations to analytical 
review according to principles set forth in EO 
12291. More important, the President instituted 
a strong OMB oversight program in which each 
agency regulatory proposal; together with its 
analysis, is reviewed and approved by OMB. 
The new program has been likened to 
'threading the eye of the newdle" because 
OMB has announced its intention to approve' 
only economical regulations for which a clear 
statutory basis exists. 

The new process is regarded as more suc- 
cessful than its predecessors. As evidence of 
this improvement, the numbjer of federal regu- 
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lations promulgated in 1981 was vastly reduced 
from the previous year. In addition, it appears 
that regulations are being framed in a more 
cost-effective, economical manner. What these 
differences mean for intergovernmental regu- 
lation is not yet clear, however. Although the 
new program is the first to specifically mention 
state arid local government costs as among 
those agencies should consider, the executive 
order does not specify what kinds of intergov- 
ernmental impacts should be included. On the 
other hand, because state and local govern- 
ments are currently subject to so much federal 
regulation, they seem likely to tie numbered 
among the program's principal beneficiaries. 

At the same time that Presidents have been 
trying to turn federal agencies toward more ef- 
ficient regulation, Congress has been looking 
for methods to close the gap between bureau- 
cratic interpretation of regulatory statutes and 
legislative intent. The usefulness of Congress' 
traditional oversight tools has been diminished 
because oversight comes too late and Is largely 
advisory. For these reasons, Congress has 
turned increasingly to the legislative veto as a 
technique for reviewing agencies' contem- 
plated actions. Nearly half of the 190 laws con- 
taining legislative veto provisions were enacted 
f in the last ten years— 33 by.the %th Congress 
alone. Of these 33, almost 50% have some 
bearing on intergovernmental regulation. His- 
torically, -Congress has applied the legislative 
veto only to certain agencies and regulatory 
programs, but now it is considering an across- 
the-board veto provision as part of a compre- 
hensive regulatdry reform package,. The advisa- 
bility of such a provision is strongly debated. 
Advocates believe it will resolve Congress' 
oversight dilemma. Critics; on the other hand, 
believe it will inappropriately involve Congress 
in executive processes, prove to be 
unworkable, and give the potentially mistaken 
impression that Congress approves of regula- 
tions that pass through the process without 
Congressional comment. 

In addition to coping with the federal bu- - 
reaucracy, Congress has had equal difficulty 
developing a sense of policy and fiscal restraint 
among its own members. Consequently, Con- 
gress also has sought to address problems that 
result from a failure to bring information about 
the costs of intergovernmental regulatory leg- 



islation to bear upon its own deliberations In 
an effort to highlight- these costs and.to mini- 
mize them, Congress enacted the Sfafe and io- 
;ca/ Cost Estimate Act. of 1981 requiring the 
Congressional Budget Office (CBO) to prepare 
cost estimates — fiscal notes—to assist Con- 
gress' consideration of intergovernmental leg- 
islation. Recent studies indicate that the CBO 
will have difficulty fully implementing the act 
largely because of technical and data collection 
problems. Still, with increased staff and budg- 
et, CBO should accomplish its mission, and 
state experience suggests the effort will be 
worthwhile. 

Before 1967, when national agencies set to 
work implementing federal intergovernmental 
regulatory* programs, state and local govern- 
ments often resembled observers of tht proc- 
ess rather, than participants in it. In some, 
cases, they became aware of regulations only 
after becoming subject to them. In 1967, a ne.w 
budget circular— A-85— opened a channel for 
formal consultation during the formative 
stages of agency regulation-writing between 
federal agencies and subnational governments, 
including their associations. Although the pro- 
gram experienced many operational difficul- 
ties, it represented the highwater ma*rk of 
formal intergovernmental consultation oppor- 
tunities. Over time, the scope and extent of 
federal regu!ation*vastly increased, but the av- 
enues for state and local government consulta- 
tion were reduced. The reduction began when 
President Carter replaced the A-85 program 
with a decentralized, less formal consultation 
process that was largely ignored by federal 
agencies. The new program was rescinded by 
President Reagan, but a new consultation proc- 
ess has not been established under current re- 
view procedures. Thus, at the present time, 
the history of federal opportunities for state 
and local governments' consultation has come 
full circle— from no special consultation 
mechanisms in 1966, before the Budget Bureau 
issued Circular A-85, to a return tp his situa- 
tion in 1982, one year after the rescission of £0 
12044. 

The early 1980s mark a transition in federal 
regulatory reform strategies. In acfdition to 
process-related reforms, both the President 
and Congress have pursued additional reforms 
that reflect a different intergovernmental regu- 
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latory philosophy-- one that is more relaxed, in 
which compliance is made more flexible, and 
where the federal presence is markedly re- 
duced. In expressing this new philosophy, 
both Presidents Carter and Reagan encouraged 
agencies to use market-type regulatory mechaf 
nisms instead of traditional command-controt 
techniques; It is too early to be certain about 
agencies' responses or the effects of the new 
techniques, but early Impressions suggest that 
when alternatives are effectively employed, im- 
plementation is more efficient, effective and 
less intrusive. One such new technique— tier- 
ing— is now part of the Regulatory flexibility 
Act enacted by Congress in 1980. This act re- 
quires agencies to take into account the effects 
their proposed regulations will have on small 
businesses and governments and to adjust 
them accordingly. . ' " 

An even more forceful' expression of this 
new philosophy is President Reagan's Presi- 
dential Task Force on Regulatory Relief. This 
group has be^n given the power to designate 
particularly burdensome regulations for review 
by agencies and by the Office bf Information 
and Regulatory Affairs at OMB. Thus far the 
process has led to numerous regulatory modi- 
fications and a number of rescissions. Of the 
100 plus rules that were designated for review 
in 1961, about one-quarter affect s^ate and lo- 
cal governments. Task force efforts have al- 
ready brought a measure of relief to state andV 
local governments, principally by eliminating 
requirements for retrofitting mass transit sys- 
tems to provide access for all handicapped per- 
'sons and by withdrawing proposed regulations 
mandating bilingual education. Still, appraisals 
to date are mixed. Many people believe that 
the Administration has made a good start and 
await further action with some optimism. But 
some are concerned that the process has yet to 
tackle many troublesome regulatory statutes or 
to address the large body of smaller regula- 
tions that impose a significant burden on state 
and local governments. Furthermore, critics 
are concerned that state and local govern- 
ments have not been consulted adequately 
concerning proposed revisions. * ! 

Afthough the task force has succeeded in 
eliminating a number of expensive and bur- 
densome intergovernmental regulations, it is 
the enactment of nine block grants in 1961, to- 
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get her with OMR's success in holding their at- 
tached rules to a bare minimum, that stands 
out as the most visible achievement of substan- 
tive intergovernmental regulatory relief thus 
fay. Whether this is a lasting or temporary phe- 
nomenon, however, depends on whether the 
tendency toward "creeping cortditionalism" 
associated with the first generation of block 
grants can be resisted with the second. 

Interpreting the Trends 

^ The foregoing discussion suggests that the 
range of recent federal reform initiatives is 
wide, affecting the processes of rule develop- 
ment, drafting, promulgation and review as 
well as the substance of particular intergovern- 
mental regulations. Such diversity reflects the 
plural character of regulatory policymaking. 
Over the past decade. Presidents, Congress, 
agencies, and public interest groups have pro- 
moted different reforms, many of which reflect 
the different stakes r they have in the federal 
regulatory system. In part, the accommodation 
of their differences explains the "helter 
skelter" character of the reforms described in 
this chapter. 

Generally, support for these initiatives has 
stemmed from a belief that they would pro- 
duce greater economic efficiency, administra- 
tive effectiveness or political accountability. 
But preferences also have been based on stra-" 
tegic considerations. For example, Presidents 
have supported administrative regulatory re- 
view and Executive Office of the President 
oversight because they enhance presidential 
control. Congress has advocated a legislative 
veto of rules and regulations, believing such a 
veto would increase its capacity to oversee the 
bureaucracy. Finally, public interest groups 
have sought to restore their access to regula- 
tory policymaking. Figure 6-4 depicts the 
range of past, current and proposed initiatives 
that affect intergovernmental regulation; it 
also suggests who among the Congress, the 
President, federal agencies and state and local 
governments and their associations is likely to 
benefit from each. 

Overall, the pattern suggested is one in 
which Congress, the President, state and local 
governments, public interest groups and the 
public-at-large ail seek to gain more power 
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over federal regulatory decisions arid proc 
esses than they have had in the pajft. But, it 
also shows that the Executive Office of the 
President is succeeding to a greater extent than 
the others. State and local governments will 
have to wait for Congress to enact the ''Regula- 
tory Reform Act of 1982" if they are to regain 
the regulatory access they once enjoyed. Con- 
gress may continue to attach legislative vetoes 
to particular bills, but a generic legislative veto 
to increase Congressional control over agency 
rulemaking has yet to be enacted and it would 
have to survive a likely Constitutional chal- 
lenge before the courts* 

To date, the effects of recent shifts in regula- 
tory power on state and local governments 



have been mixed. Recent executive branch ef- 
forts have decreased the amount of intergov- 
ernmental regulation. At the same time, state 
and. local access to federal regulatory 
policymaking has declined. In combination, 
these contradictory trends cloud the future of 
intergovernmental regulation. The absence of 
meaningful participation by state and local 
governments in current deliberations about 
changing existing rules and in the process 
through which new regulation are promul- 
gated may not affect the^ir prospects for short- 
t^rm regulatory relief. But neither will it help 
them shfape the course of current and future 
regulations affecting them. 
Counted simultaneously among the most 



regulated sectors of the United States and 
among the primary implementors of federal 
programs and regulations, state and local gov- 
ernments may be the best source of informa- 
tion available 1o federal regulators on issues 
such as administrative feasibility, prospects for 
a 'succesful implemerftatton, p appropriateness 



of techniques and equity in cost-sharing, lathe 
end, however, they must be their own best 
friends aft well; in a federai and pluralistic sys- 
tem of govemm A, states and localities must 
depend upon themselves to shape regulations 
affecting them* They cannot rely upon the al- 
truism of the federal government. 
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U.S. Government Printing Office, 1981), p. 10, ■ 

"Advisory Commission on Imergovejwneritai Refa- 
tions, "Fiscal Notes for Local Covernments/' Infor- 1 
mation Bulletin No. 77-1 (Washington, DC: Advisory , 
Commission on Intergovernmental Relations, Febru- 
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"Advisory Commission on Intergovernmental Rela- 
tion*, An Agenda for American Federalism, p. 130: y 
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menting this legislation, see Congressional Budget 
Office, The Feasibility of Preparing State and Loca/ 
Cost Estimates: A Report to the House Rules Commit- 
Age on the State and Local Cost Estimates Act of 1961 
^Washington, DC: Congressional Budget Office, No- 
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denied, 417 U.S. 921 (1974) and lnternational\Harve*t< 
er v, Ruckelshaus, 471 FJUJ §15 (D.C. Cir. 1973). 
"U.S. department of Justice, attorney GeneM/V Manu- 
a/ on f/ie Administrative Procedure Act (wksbington, 
DC: U.S. Department of Justice, 1947)/ pp. i74#., 
'♦'Arthur Bonfield, "Public Participation/' p. 53- 
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-Center tot Autq Safety v. Tiemann, Civil No. 74-16*2 
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"•Richard A. Liroff, A National Policy for the Environ- 
ment: NEPA and its Aftermath (Bloomington: Indiana 
University Press, 1976); p. 36. s — 
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ment and Budget, Remarks before the 
Intergovernmental Roundtable of the American Socie- 
ty of Public Administration, National Capitol Area 
Chapter, Washington, DC, March 21, 198*. 

1M /6/d. 
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Findings, Issues and Recommendations 
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SUMMARY FINDINGS <~~ 

* t 

State and local governments, like the busi- 
ness sector and private individuals, have been 
affected greatly by the massive extension of 
federal controls and standards^ over" the past 
two decades. These extensions have altered 
the, terms of a long-standing intergovernmental 
partnership. Where the federal government 

• once encouraged state and local actions with 

* fiscal incentives, it now also wields sanc- 
tions— or simply issues commands. The devel-* 

. opment of new technique* of intergovernmen- 
tal regulation presents a challenge to the 
balance of authority* in, and the effective oper- 
ation of American federalism. Just as reform of 
the burgeoning system x)1 grants-in-aid was a 
continuing preoccupation of federal, state and * 
locdf officials throughout the past decade, re- . 
form of the new regulatory programs deserves 
a priority position on the policy agenda of the 
1980s. 

In this study of Regulatory Federalism: Poli- 
cy, Process, Impact and Reform/ the Commis- 
sion has highlighted and sought to explain the 
growth and operation of new forms of inter- 
governmental regulation. The six preceding 
s chapters have identified four major types of 
regulatory programs affecting state and local 
governments; examined thefr fega* founda- 
tions under the U.S. Constitution; described 
their origins and development through the leg- 
islative process; reviewed problems of rule- 
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making, administration and enfoYcement; 
probed the fiscal and managerial impact of -fed- 
eral regulation on statue and local governments; 
and assessed past and current proposals for 
, regulatory refofm. 

This reviewsu|gests *ix major summary 
findings: 

□^During the 1960s and 1970s, state 
ami local governments for the first 
t die were brought umier extensive 
federal regulatory controls; 

o Federal intergovernmental regula- \ 1 
tion takes a variety of new adtftinis- \ 
tfative and legal forms; 

o Although the new forms of reguta 
tion have been litigated heavily, b 
and large the federal courts have 
done little to constrain the regula- 
tory proclivities of Congress or the 
executive branch; ' 

o The real nature and extent of the im- 
pact of federal regulation on state 
and local governments is still nor 
fully understood; 

a Intergovernmental conflict and con- 
fusion haVB hampered progress to- 
ward achieving national goats; and 

□* Past efforts at regulatory reform 
have given little attention to prob- 
lems of intergovernmental concern. 

Each of these findings is discussed briefly 
below. 

Finding #? + 

During the 1960s and 1970s, Stale and 
Local governments for the First Time 
Were Brought Under Extensive Federal 
Regulatory Controls 

State and iocal governments have beco 
major targets for federal 1 regulation only in th 
past two decades* Over this period, natidrT 
controls have been adopted affecting public 
functions and services ranging from automo- 
bile inspection, animal preservation and 
college athletics to water treatment and waste 
disposal. In field after field, the power to set 
standards and determine methods of compl- 
iance has Shifted from the states and localities 
to Washington. Many aspects of policy (includ- 
ihg budgetary priorities) and administrative" 



procedure (including personnel practices) are 
now significantly influenced by federal regula- 
tory "mandates." 

Ctepter 1 of J his report/and Appendix table 
1-A, relied 36 major regulatory statutes affect- 
ing ftate and local governments, adopted be- 
tween 1964 and 1978. Examples of trie best- 
known and most controversial indude the 
Clean Air Act Amendments of 1970 , which cre- 
ated federal air quality and emissions stand- 
ards; the Rehabilitation Act of 1973, which in 
Section 504 barred all forms of discrimination 
against the handicapped; and the National 
Maximum Speed Law, which established the 55 
mph speed limit. These, and the many other 
regulatory statutes have spawned dozens (or in 
some cases hundreds or thousands) of specific 
jules. For example, the bilingual education re- 
quirements that have mandated schools to pro- 
vide native-language classroom instruction to 
non-English speaking students are simply one 
of rules derived by interpretation of title VI 
"the Civil Rights Act of 1964, which barred ra- 
I and ethnic discrimination in federally as- 
% sisted programs. The numerous requirements 
prepared by a single agency, the Department 
of Transportation, to implement Section 504 
filled 51 pages of fine print in the FederaJP 
Register. • \ 

The growing and, in most instances, legiti- 
mate concern for civil fights, the environment 
and health and safety issues produced a pat- 
tern of intergovernmental regulation that af- 
fecSi£d some of the most traditionally local of 
public Concerns. It is worth recalling that, "in 
the 1950s and 1960s, it was uncertam whether 
or not it would be appropriate for the national 
government to provide eyen comparatively 
limited financiat^ald to public schools. In the 
intervening period, however, federal require- 
ments have mandated special educational as- 
sistance for, the handicapped and rton-English 
speaking; required that every school and 
college l$(Bje)^ for evidence of race and 
sex discrimination in admissions, coursework, 
faculty appointments and extracurricular activi- 
ties; and specified jtolicies regarding the ac- 
cess of parents and/students to school records. 
Meanwhile, the principal financial responsibili- 
ty for education remains* where it always has 
been: at the state and local levpis. 

In tome other fields, including environmen- 



246 



9 

ERIC 



$52 



.1 ■-/ 
. /' 
A 



I tal protection, the federal government has of- 

fered very substantial financial aid to help 
meet new national gpals. In this area, however? 
there has been a sharp reduction in state 
autonomy — despite statutory declarations that 
environmental control is, as it has always been, 
principally a function of state and'local govern- 
ment. Over this period, there has been adra- 
matic tightening of National standards and 
administrative oversight for water and air pol- 
lution control, as well as the extension of fed- 
eral requirements into such areas as drinking 
water quality, hazardous waste disposal, en-. 
_ dangered species protection and surface min- 

\f tng reclamation. Furthermore, all federally as- 
sisted projects must be reviewed for possible 
threats to the quality of the environment. To a 
\ • considerable degree— and probably inevita- 
bly—environmental policy has become nation- 
al policy, with state and local governments ^ 
functioning principially as the implementors of 
programs conceived in Washington and moni- 
tored closely by the federal executive branch. 

Of<ourse, the federal gpvernment is not a 
newcomer to the regulatory business. As was 
indicated in Chapter 3,-tfie creation nearly a 
century ago of the Interstate Commerce Com- 
mission to oversee the operations and rate- 
setting practices of major railroads established 
a pattern for later federal intervention. Begin- 
ning with the Sherman Antitrust Act of 1890, 
the government made a permanent commit- 
ment to prohibit monopolistic practices while, 
during the Progressive era (roughly 1901-20), 
federal controls were extended over a number 
of additional social and economic fields. A sec- 
ond, and even more far-reaching, wave of reg* ■ 
ulatory initiatives occurred during the New 
Deal period (1933-3&). Modern controls over 
truck transportation, radio communications; 
labor negotiations, and the securities market, 
dmong others, date from these years. 

The "new social regulation" of the 1960s and 
19/Os—involving dozens of enactments in such 
fields as civil rights, consumer protection, 
health and safety, and environmental qual- 
ity — was simply a third period of federal regu- 
latory activism. Yet, it also was the most exten- 
* _ jsTve, producing the largest number of new 
Iregulatory statutes and agencies, and ex- 
tending federal controls to* a host of new policy 
fields. ' 
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A number of features distinguish this fittest 
round of national regulation from prior enact-, 
ments. One is the more frequent reliance upon 
executive branch agencies, rather Jhan inde- 
pendent commissions, to administer regulatory 
programs. From the, standpoint of federalism, 
however, the most important characteristic of 
these recent regulatory 7niHJI|ivfes is that mBny 
have a direct impact on sta^ and local govern- j 
ments. By and large, the federal regulatory 
statutes adopted in earlier periods were di- 
rected toward the private, and especially the 
business, sector. Many of these statutes 
preempted state laws, but did not otherwise 
taiftper with their governmental processes or 
services. \p contrast, a targe proportion of the 
newest regulatory measures are aimed at, or 
implemented by states ar)d localities. De- 
pending upon the area in question, tbese gov- 
ernments serve as co-regulators or as 
regutatees. P 

As Chapter 3 indicates, ft is by no means 
easy to explain the reason for this shift in ori+ 
entation. Still, although each statute has its 
own political and historical peculiarities, a vari- 
ety of factors have encouraged federal adop- 1 
tion of intergovernmental reflations. First, it 
is certainly noteworthy that the most recent 
burst of regulation— like those during the Pro* 
gressive era and the New Deal — was but one 
facet of a broader wave,of national governmen- 
tal activism and refArm. In each of these three 
eras, federal expansionism attracted substan- 
tial popular and (in many cases) bipartisan po- 
litical support. The overall climate of opinion 
during the 1960s and 1970s favored legislative 
efforts to deal with a broad array of social, eco- 
nomic and Environmental problems — though 
opposition to rising taxes, deficits and federal 
bureaucracy began to mount by the mid-1970s. 
Congress, because of the changes in its com- 
position, organization and procedures, ceased ^ 
to be the burying ground for new domestic ini- 
tiatives, instead, it rivaled the presidency as 
their source- The adoption of new regulatory 
measures, then — like the parallel adoption of a 
host of other types of federal programs — in 
part reflected these more general trends, 

Secondly/ by the 1960s^ intergovernmental 
relations had Itgpome established as, the princi- 
pal way by which the federal government con- 
ducts its domestic business. While earlier 
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view* had stressed the independence of na- 
tional and state governments, since the New 
Deal there fkd been a slowly building consen- 
sus that ''cooperative federalism" was the most 
desirable way to provide, domestic services. 
Just,as most of the expenditure programs 

Nldojpted during this period used intergovern- 
mental mechanisms— with Medicare being the 
principal exception— many of the regulatory 
programs also relied upon state and local gov- 

. fernments to achieve national goats* 

Finally, several additional factors in this peri- 
od combined to rftake regulatory programs an 
acceptable or even attractive way for the feder* 

^ al government to carry out its policies. The fol- 
lowing might be included: 

« 

o Historically, the proper scojMof the 
national government's adPrty has 
been an overarching political con- 
cern, and proposals for expanding 
national authority have excited op- 
position and close scrutiny. During 
the 1960s, however, federal partici- 
pation in most areas of state and lo- 
cal governmental responsibiltiy was 
established.' Once the legitimacy of 
a federal role was accepted, tougher 
and more coercive regulatory poli-w 
cies often were regarded as simply 
modifications and Extensions of past 
policies, rather than as major new ' 
undertakings. 
. a Deep-seated and legitimate national 
concern about continuing discrimi- 
nation against blacks in the south 
spurred the passage of several major 
civil rights statutes in the mid-1 %0s. 
Urged tiy a mobilized public and 
sanctioned by the Supr^eiie Courts 
civil rights legljlatioh set a strong 
j- precedent for the adoption of regu- 
latory rheasures benefiting other mi- 
nority groups or advancing other na- 
tional goals. 

o Because regulatory programs were 
comparatively new and untested, 
they enjoyed broader political ac- 
ceptance than alternative pottcy 
strategies. Experience ddring'the 
"Great Society'' had created some- 
thing of a backlash against thev con- 
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tinuing proliferation of categorical 
grants-in-aid, while th$ budgetary 
pressures that mounted' during the 
Viet Stem war and the "stagflation" 
of the 1970s worked against enacting 
major new spending programs. In 
■' , contrast, neither Presidents, nor 
Congress, nor state and local gov- 
ernmental organizations consistent- 
ly took a strong stand against exten- 
sions of federal regulatory authorit)\V 
■ ~* * 

finding #2 

Federal Intergovernmental 
Regulation Takes a Variety of New 
Administrative and Legal Forms 

Although the preceding finding stressed the 
recent growth of federal intergovernmental 
regulation, from another point of view state 
and local governments have not been entirely 
f rt?e from federal control for many decades* 
What most certainly hais changed, however, is 
the form and scope of federal regulation. 

For over a century, Washington has offered 
categorical aid—first in land grants, later in 
cash— to aid state performance of specific ac? 
tivities deemed to be in the "national inter- 
est." By accepting federal matching grants, 
state and local governments were bound to ob- 
serve certain national program standards and 
to submit evidence (in the form of plans, appli- 
cations and audits) that federal funds had been 
used properly, the growth of administrative 
and programmatic conditions has kept pace 
with the increase 6f federal dollars. Here, as 
elsewhere, "there is no Such thing as a free 
lunch." ^ 

Often, federal aid conditions were regarded 
by grant recipients as onerous and objectiona- 
ble, rigid or ridiculous. Complaints about red 
jtape multiplied in the 1960s as assistance was 
♦extended to many new fields and thenfi umber 
of separately authorized categorical grants 
mounted. Pressures arose for grant consolida- 
tion and simplification of management proce- 
dures. Yet, though some adjustments rwere 
made; federal -officiate <^ttd certainly the 
courts) could respond to protests with a "take 
it or leave it" posture. In principle, at least, 
grant recipients were frefc to reject federal aid 
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if they regarded the paperwork and control as 
excessive. Indeed, many localities and some 
v states did avoid "entangling alliances'' with 
Washingtonwhen their financial circumstances 
allowed. Thus, despite proliferating condi- 
tions, the overall emphasis in grant-in-aid pro- " 
grams was on the "carrot" of subsidization, 
not the "stick" of regulation. v 

This empKasis began to change in the late 
1960s and 1970s. In such fields as environmen- 
tal protection, there had been a progression 
from research and development programs, 
through steadily increasing grant outlays, to 
tough national ait and water quality standards. 
Where the federal government had previously 
encouraged statesMo plan for the orderly de- 
velopment of health care services, it now man- 

• dated the creation of state and local cost 
control system^. Although Washington had 
previously assisted schools in providfng bilin- 
gual education to the non-English speaWng 
and special education for the handicapped, in - 

\the mid-1970s it required them td, provide far 
more extensive services. 

Ironically, many of the most far*reachmg reg- 
ulatory programs were adopted between 1969 
and 1976, the same period when the "New Fed- 
eralism" of the Nixon and Ford Administrations * 
was at its height. On the one hand, political at- 
tention was focused on proposals to adopt 
General Revenue Sharing arid several "special 

• revenue sharing" block grants, all intended to 
reduce federal strings and controls. But W the 
same time, in other fields, federal, regulation 
was being tightened significantly. 

As described in Chapter 7, the new 
intergovernmental regulation took four major * 
form^> It included direct orders, which are usu- 
ally backed by civiTor criminal penalties; 
trosscutting requirements, which apply to 
many or alLfederal assistance programs; cross* 
over sanctions, which threaten the reduction 
or termination of aid for some purposes unless 
the requirements of tnother program are met; 
and partial preemptions, which establish feder- 
al standards, but delegate administration to the 
states if they adopt standards equivalent to the 
national ones. 

As th<? foregoing discussion suggests, the 
goals of the new regulatory programs were Ift 
some instances similar to those of earlier 
grants-in-aid. What distinguished them from / . 



their predecessors is that, through the use of 
these new technique^, federal requirements 
beeame\much more'difficult to avoid. Such re- 
quirements are more coercive than traditional 
aid conditions because the element of a volun- 
tary contractual agreement between independ- 
ent governmental "partners" is lost or greatly 
reduced. They are also often more intrusive, in 
that they can reaclh beyond activities for which 
the federal government has offered aid funds 
to influence almost any area of state and local 
activity- These factors distinguish the contem- 
porary concern of state and local officials 
about federal "mandating" from long lasting 
complaints about federal categorical red tape 
and "strings." 

Although the new types of federal remrlation 
share these common characteristics, eXh also 
poses particular problems for federal-state- 
local relations. Bec^Cse direct orders pit the le- 
gal authority of Congress against the rights of 
states, they raise the most serious legal issues 
and are the only ones of the new techniques 
that thus far have been limited by the Supreme 
Court. Crossover sanctions, on the other hand, 
pose basic questions about the coercive use of 
the federal government's authority to tax and 
spend. Crosscutting requirements are difficult 
to administer because they are subject to 
confusingly different interpretations by each 
federal agency and because they often take a 
back seat, from an enforcement standpoint, to 
more program-related conditions. Finally, be- 
cause they envision a co-regulatory role in 
which the national government is preeminent, 
programs using partial preemption techniques 
require "a level of cooperation between the 
states and federal government which rarely has 
been achieved. 



Finding #3 

Although the New Forms of Regulation 
have been Litigated Heavily, By and 
Large the Federal Courts Have pone 
Little to Constrain the Regulatory 
Proclivities of Congress or the Executive 
Branch 

Until the "Constitutional Revolution" of 
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1937, questions of federal-state relationships 
were regarded as weighty legal issues. In* prior 
yearsy the Supreme Court had played a sub- 
stantial (if largely negative) role in striking 
down both federal and state statutes deemed 
improper under tfye allocation of authority 
ontemplated by the Framers. "Dual Federal- • 
ism" was basic doctrine, with the states' Tenth 
Amend rnent- reserved powers often balanced 
against In enumerated powers of the Con- 
gress. Btttmy decisions during the latter New 
Deal years Wed a red the Tenth Amendment to 
be nothing more than "a truism" while the 
scope of national authority to regulate inter- 
state commerce and to spend for the general 
welfare was vastly, expanded. Thereafter, ques- 
tions about the powers of Congress vis-aVis 
those of the states were regarded as primarily x 
political or policy issues, rather than grave 
Constitutional concerns. Consequently, the 
legislative Jyanch— not the judiciary— became 
the new /^apire of federalism." 

Although new federal-state controversies 
emerged with the growth of federal aid, feW of 
# them were placed ijfcfore the courts during the 
post-war period. At the same time, key deci- * 
sions in such areas as race relations, Yriminal 
justice, and reapportionment overturned state 
laws or practices by extending nationally pro- 
tected individual rights. 

The earlier pattern of noninvolvement by the 
courts in federal-state regulatory conflicts 
ended in the 1970S, The growth of new national 
regulatory controls\among other factors, cre- 
ated increasingly adversaria! federal-state rela- 
tions and volumes of litigation. Grantor- 
grantee disputes exploded as state and local 
governments challenged administrative deci- 
sions and, in some instance?, Congressional 
exertions of legislative authority. Third parties 
also entered the fray, iuihg federal Agencies 
for not enforcing requirements -arid state 
agencies for not complying with thenW Similar-' 
s iy, new and unique uses of the commerce pow- 
er came under frequent attack for encroaching 
on the sovereign prerogatives of state govern- 
ments. The balance of power between national 
and state governments began to reappear as a 
legitimate Constitutional-concern. 

The resulting furor has generated more heat 
than light, however. For the most part, cases 
have been decided on narrow grounds and lit- 



- tie in the way of basic principles or guidance 
has emerged. From the standpoint of state and 
focal governments, the courts have offered lit- 
tle protection. In only one instance has a'fed- 
eral statute been found to exceed the proper 
authority of the national government vis-a-vis 
the states. Moreover, the courts have usually 
upheld agency interpretations of federal stat- 
utes against challenges by the targets of 

„ regulation. 

The landmark decision in National League of 
Cities v. Usery in 1976 was the first since the 
New Deal to find some substantive meaning in 
the Tenth Amendment. At issue were the 1974 
amendments to the fair Labor Standards Act, 
which extended to state and local government 
employees federal overtime pay and minimum \ 
wage requirements long applied to the private 

x sector. By a 5-4 majority, the Supreme Court 
held that the statute was unconstitutional in its 
application to employee*, involved m tradition- 
al governmental functions. • 

A nutaber of factors have limited severely 
the practical import of the NLC decision, how- 
ever. First, the Court established a narrowjartd 
rather opaque) standard for identifying the 
"tradition*!" and "integral" activities of state 
and local governments. It is by no mean clear 
what other areas — beyoftd the power to deter* 
mine the location of the state capitol — are 
Constitutionally protected attributes of state 
sovereignty. Secondly, the case addressed only 
the most infrequently used form of intergov- 
ernmental regulation, the diffltt order. It sug- 
gested no limits on any of the other, far more 
common, types of national mandates. 

The Fair Labor Standards Act Amqndmtnts 
invited rejection because they so clearly pitted 
the full coercive power of federal taw against a 
fundamental aspect of state sovereignty— the 
authority to set terms of employment for pub- 
lic servants. The law offered no alternative to 
compliance. As a practical matter, it might be 
contended that the fiscal and legal penalties in- 
volved in other kinds of regulatory programs 
also coerce the states and localities to bow to 
federal will. Moreover, it also may be argued 
that, simply because a state is theoretically free 
to reject or accept a benefit,- does not mean 
that any sort of condition attached should be 
regarded as Constitutional— just as an individ- 
ual may not be required -to forego his or her 
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basic liberties to obtain unemployment com- 
pensation or food stamps. Arguments of these 
kinds, in fact, have been advanced by states in 
a number of cases, as well as by legal experts. 

To date, however, the Court has viewed any 
sort of requirement that offers states some- al- 
ternative to participation, regardless of the 
costs imposed, as essentially "voluntary" in 
nature and as an exercise of "cooperative" fed- 
eralism. Notwithstanding hints of change in 
the Court's 1981 Pennhurst decision, grant law 
still is largely dominated by precepts devel- 
oped six decades ago— a time when the very 
limited aid system could more fairly be charac- 
terized as simple and "cooperative." Partial 
preemption programs have been regarded sim- 
ilarly. In the Court's view, if the Congress 
coufd fully preempt a field, allowing state par- 
ticipation (under any circumstances) is an act , 
of deference toward state sovereignty, rather 
than the exertion of power. In short, the NLC 
doctrine Notwithstanding, the growth of inter- 
governmental regulation over the past 20 years 
has been largely unimpeded by judicial rejec- 
tion of novel statutory mechanisms, as Chapter 
2 indicates. 

Coupled with these generous interpretations 
of Congressional regulatory authority have 
been equally generous judicial assessments of 
the powers conferred bn agencies by regula- 
tory statutes. As*a matter of stated policy, the 
courts generally show "great deference" to ex- 
ecutive branch interpretations of legislative in- 
tent. Hence, it. has been extremely difficult for 
challengers to establish that particular adminis- 
trative rules go beyond often ambiguous statu- 
tory' language. Indeed, when the courts have 
overturned executive branch actions, they gen- 
erally have favored more extensive require- 
ments and more vigorous enforcement. The 
prospect of close judicial scrutiny, in turn, has 
encouraged federal agencies to "cover their, 
flanks" by drafting tighter and more compre- 
hensive rultes. 

To cite one prominent example, the Su- " 
preme Coyrt has encouraged affirmative action 
practices which go well beyond the simple ban 
orr job discrimination that Congress seemed to 
believe if was enacting with Ttfle VII pf the Ci\?. . 
// Rights Act of 1964,. as Chapter 4 indicate^ 
More recently— and after a string of contrary r 
lowpr cotirt rulings — the .Supreme Court 



upheld federal requirements banning sex dis- 
crimination in employment by schools and 
colleges- In this case, the Court shared the 
view of the Office of Civil Rights that^he 
broad, declarative statutory language — which 
states that "no person shall, on the basis of 
sex, be subject to discrimination under any ed- 
ucation program or activity receiving federal fi- 
nancial assistance" — applies to faculty and 
staff, as well as students, in the absence of any 
clear statement to the contrary. Similarly, it 
was the courts which gave real substance to 
the Environmental Impact Statement (EIS) pro- 
cedure created under the National Environ- 
mental Policy' Act of 1969, Spurred into action 
by environmental organizations, the judiciary 
decided literally hundreds of cases in the pro- 
gram's early ye^rs, narrowing agency discre- 
tion by its exacting interpretation of ambigu- 
ous statutory langug^. 

On the other hand, except in tNose few areas 
in which the Supreme .Court hks made clear 
pronouncements, the judicial branch does not 
speak with a single voice, vWying views are of- 
ten expressed at the district and appellate 
court level. In some instances, judicial actions 
•have reigned in the scope of federal rules. An 
Important recent example was a U.S. Appeals 
court ruling that the Department of Transpor-, 
tation's Section 504 regulations exceeded stat- 
utory bounds. The 1981 decision meant that 
transit systems were no longer required to take 
extraordinarily costly steps to make buses and 
- - subways accessible to the disabled/ Following 
the decision, DOT issued rule revisions per- 
mitting local governments to use alternative 
means to meet thejransportation needs of 
handicapped residents. 

Though noteworthy, such cases do not alter 
the appraisal that the judiciary has done little 
to constrain federal regulation of state and lo- 
cal governments- Indeed, it can be argued that 
the "liberal" posture of the courts during the 
1950s and 1960s signaled a green light for statu- 
tpry efforts to regulate the states— .not only in 
civil rights, but in other arenas as well. But, in 
%the field of intergovernmental relations gener- 
. ally, the Court has been a cautious institution, 
regardless of reigning ideology. Jt has adhered 
passively to precedents established when 
grants were few, their conditions were reason- 
able, and rejecting them was. feasible, and it 
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has hesitated to overrule the mounting regula- 
tory handiwork of, the other two national 
branches. 

Finding #4 

The Real Nature and Extent of the impact 
of Federal Regulation on State and Local 
Governments is Still not Fully 
Understood 

As was noted above, the shift from- 
intergovernmental relationships based almost, 
exclusively on grint-in-aid subsidies to one 
partially based on the new regulatory forms be- 
gan during the 1960s and continued and ex- 
panded in the early 1970s. It was not until 
recently, however, that the new problems re- 
sulting from the? growth of federal mandating 
began to receive much scrutiny from analysts 
or policymakers at any level of government Al- 
though there have been assessments— of vary- 
ing quality— of the fiscal, administrative and le- 
gal issues posed by some of the principal 
regulatory measures, only a few of these have 
attempted to determine the combined impact 
of such programs on specific jurisdictions ojr 
on the nation as a whole. Conceptually and 
empirically, the analysis of intergovernmental 
regulation is now about where the analysis of 
grants-in-aid was 20 years ago; trt the explora- 
tory stages. 

Research, of course/ often lags behind con- 
temporary events. Many scholars and other in- 
vestigators are slow to recognize new develop- 
ments limiting the relevance of traditional 
approaches. Although there is an extensive lit- 
erature (especially in the fields of economics, 
pubfic administration, political science and 
law) dealing with regulatory affairs, most of 
this research neglects the major role played by 
state and local governments as the objects and 
the implementors of federal regulation. Most 
studies continue to concentrate attention on 
the problems posed by older regulatory forms 
that Wfere directed principally at economic is- 
sues and the private sector and usually were 
administered* by independent commissions 
and federal personnel. * 

Consequently, although there h$ve been 
several analytical efforts to determine the costs 
imposed on private businesses by recent feder- 
al regulations and to assess the effect of these 



mandates on the nation's economic perform- 
ance, there have been ho comparable studies 
of the impact of federal regulation on state and 
local governments. Asidetrom a handful of 
case studies of regulatory impacts on specific 
localities, most available information is drawn 
from just two multijurisdictional assessments. 
Both of these studies were limited in scope' 
arid are best described as. exploratory in na- 
ture. One, prepared by the Urban Institute, ex/ 
amined just six federal .regulatory programs fh 
a sample of seven citiesAnd counties. TJSe 
other, a somewhat more comprehensive/as- 
sessment prepared by scholars at the Universi- 
ty of California, Riverside, collected cert^fn in- 
formation concerning the fiscal imp'act of 
■ , between 38 and 225 federal and state Require- 
ments of rules on a sample of, five cities and 
five counties, No study has attempted to deter- 
mine the fiscal impact o) federal regulations on 
a group of state governments. / 

insufficient research effort is Mot the only 
reason that regulatory impacts aife not fully un- 
derstood. A variety s of conceptual difficulties 
and methodological problems/also makes any 
assessment of regulatory costs extremely diffi- 
cult. First, the key co nee pt/^t he nature of a 
"mandate" or regulation/— has never been 
agreed upon and various sjtud)es have defined 
it differently. / 

Secondly, most governments do not main- 
* Jain their financial accounts in such a way that 
expenditures can be correlated with particular 
M federal regulation*. Because of such data prob- 
lems, it has been difficult to provide dollar es- 
timates of mandated costs. Moreover, th$ defi- 
nition of "cost"-«4iifee the definition of 
"mandate" — is subject to a variety of interpre- 
tations?- While son/e case studies, attribute all 
relevant spending to federal requirements, a 
more sophisticated treatment recognizes that 
many jurisdictions would provide some level of 
mandated services independently, even if fed- 
eral regulations had not been imposed, in this 
case, mandated tosts are the difference be- 
tween such "/preferred" levels of expenditure 
and those retired by federal law. Moreover, 
actMal program outlays do not indicate the full 
cost yf mandates where a jurisdiction is not in 
compfete Compliance with federal standards. 

Given these difficulties and the small num- 
ber of jurisdictions for which any sort of cost 
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information is available, estimates of the over- 
all fiscal impact of federal regulation on cities, 
counties and states would be purely specula- 
tive. What data there are, however, do suggest 
that the fiscal impact varies greatly from juris- 
diction to jurisdiction, and can be substantial. 

Some idea of both the size and the vacation 
is provided by the Urban Institute's conclusion 
that annual mandated costs ranged from a total 
of $6.00 to $51.51 per Capita for the six pro- 
grams in the seven communities studied. Simi- 
larly, the Riverside study\esti mated the com- 
bined costs of federal ana state mandates to 
range from 10% of total local expenditures in 
one jurisdiction to 85%'of lockl expenditures in 
another, These variations were related to dif- 
ferences among communities regarding prior 
Ideal policies, demographic composftion, lev- 
els o* compliance and so forthAThe^r magni- 
tude suggests why extrapolation iron^ one ju- 
1 risdiction to another is inappropriate. \ - r 

Although these studies focused chiefly on 
fiscal issues, they— along - with a number of 
other survey reports and case analysed — also 
indicate that the npnfiscal "costs" associated 
with federal regulations appear to be of equal 
or greater significance than the purely financial 
burdens. Included here are "administrative 
costs" or managerial inefficiencies produced 
by federal regulations; "performance costs" or 
reductions in related services required to meet 
regulatory goals; and "authority costs" re- 
sulting^ from federal erosion of the legal and 
political integrity of state and local govern- 
ments. State and local officials complain of de- 
lays, duplication and paper work which ham- 
per their own regulatory and program efforts. 
They charge that meeting expensive federal 
goals may require reducing standards of per- 
formance in other areas and in some cases may 
divert both federal and other resources away 
from more important objectives. They believe * 
that in certain instances the federal govern- 
ment has exceeded its proper authority, point- 
ing out that if citizens believe all crucial deci- 
sionsfire made in Washington^state and local 
governments may become unable to discharge 
their own responsibilities effectively. 

Despite these qualifications, there does ap- 
pear to.be a fair amount of agreement among 
the various impact studies about which regula- 
tory programs have been most burdensome for 
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state and local governments. Top billing in this 
regard would seem to go to Section 504 of the 
Rehabilitation Act of 1973, a crosscutting re- 
quirement providing nondiscrimination pro- 
tections to the handicapped. Other regulations 
frequently identified as unusually burdensome 
are the Clean Water *ct— wKich probably 
imposes the largest financial costs of any single 
mandaW the Education for All Handicapped 
Children Act, which requires state and local 
governments to provide a "free, appropriate" 
, .education to all children suffering from various 
disabilities; and the Davis-Bayon Act, which 
requires that employees hired under federal 
assistance programs be paid a federally deter- 
mined prevailing wage*! 

A full assessment of the impact of intergov- 
ernmental regulation, however, cannot be 
gained by considering arty or all of these pro- 
grams in isolation. Rather, as many reports 
stress, it is the cumulative effect of multiple 
and sometimes conflicting requirements that 
has produced the greatest burdens. 

N Finding #5 

Intergovernmental Conflict and 
Confusion Have Hampered Progress 
Toward Achieving National Coals 

One of the principal lessons of the 1960s and 
1970$ is that federal intergovernmental pro- 
grams are prone to performance shortfalls dur- 
ing the implementation phase. Pfans that 
seemed reasonable, in the committee rooms 
and on the floor of the Congress may go awry 
when statutes are translated into specific rules 
and projects by a lengthy chain of federal, state 
and loc^al administrators. Often, the 'results 
have been disappointing. 
« Problems arise for many reasons. A key fac- 
tor is that programmatic success depends upon 
joint contributions of time, personnel and fi- 
nancial resources 1rom a host of more or l&ss 
autonomous organizations and officials. Goals, 
priorities and procedures often conflict. Be- 
cause national, state and Ideal governments all 
possess independent legal authority and are 
responsible to separate political constituen- 
cies, bargainiiig must be the^odus operandi. 
It is not surprising that some national officials 
see "federalism" as simply another dbstacle to 
getting their jobs done. 
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In principle, it might appear that programs 
relying primarily on regulatory mechanisms 
would be easier to implement than grants-in- 
aid because they provide greater federal au- 
thority or leverage. In practice, however, it 
may well be that such programs are even more 
prone to conflict and breakdown. First, in the 
typical grant program, state and local concerns 
are mollified to some degree by the welcome 
extension of federal financial assistance* At the 
^same time, federal policymakers are disci- 
plined by the fact that they must bear a large 
portion of the costs for achieving national 
goals. Neither factor applies in many of these 
regulftory programs; hence, intergovernmen- 
tal confrontation is a frequent result. 

This tension shows in a variety of ways. The 
operation of many intergovernmental regula- 
tory programs has been marked more by con- 
fusioft and conflict than cooperation. State and 
local governments charge that federal rules 
and procedures are overly prescriptive and 
unrealistic^ and they protest having to devote 
locally raised revenues lb achieving unfunded 
{or underfunded) national^ mandates. Often, 
state and local administrators believe that the 
inflexibility and delays produced by the federal 
regulatory process actually hamper effective 
operation of their own programs. Conflicts 
als$ may result from competing national goals, 
each overseen by separate legislative commit- 
tees and bureaucracies, or from varying inter- 
preMfbns of the same statutory Requirement 
by a number of different federal agencies. 
Such tensions impede administration, produce 
conflict in the political; arena, and increasingly 
have resulted in protracted legal challenges 
against federal statutes and rules. 
% In large part because of these tensions, the v 
overall record of achievement for intergovern- 
mental regulation has been disappointing, 
though positive results have occurred in some 
individual policy areas. Some of this disap- 
pointment stems from overly idealized initial 
statements of national goals. Examples include 
the statements of purposes of statutes relating 
to clean air, eliminating water pollution dis- 
charges, purifying drinking water, controlling 
hazardous wastes, and gauging the environ- 
mental implications of federally assfltf^d pro- 
grams. Civil rights statutes achieved ontrtoajor 
objective in desegregating soutnern schools, 
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but this dramatic success has not. been dupli- 
cated in many other areas. Critics cite evidenftt 

. of continuing racial discrimination in employ- 
ment and note the weak enforcement of anti- 
discrimination bans in federally assisted pro* 
grams. A decade after the enactment of a ban 
against sex discrimination in* federally assisted 
education programs, the position of women 
and girls in schools and colleges is said to re- 
semble a glass which is half full, or half empty, 
depending upon one's outlook. The federal 
aim to assure a free, appropriate education far 
all handicapped children has not yet been fully 
reajized, while bilingual education programs 
mandated for all schools have not demon- 
strated their effectiveness. 

In these and many other areas, actual per- 
formance has fallen well short of initial goals 
and expectations. Federal regulatory programs 
hav^ proven to be slow getting off thte ground 
and difficult to monitor and enforce. Critics 
frequently question the adequacy of available 
scientific information for setting realistic, cost- 
effective standards and deadlines. Some be- 

* f ieve that popular disenchantment with gov- 
ernment reflects excessive federal reliance on 
detailed, inefficient or unworkable rules^They 
call for replacing present regulatory tech- 
niques with new and less intrusive techniques 
for governmental intervention. 

A variety of factors seem to have contributed 
to these shortcomings in federal program per- 
formance. First, as has often been observed, 
the implementation process actually begins 
with the legislature. If programs are to be op- 
erated effectively, operational considerations 
must be w^ghed carefuJy as statutory mecha- 
nisms are designed and statutory language is 
drafted. 

In practice, many of the problems df inter- 
governmental regulation seem to have their or- 
igins in the legislative process, as Chapter 3 in- 
dicates, Often with broad public supported 
sometimes spurred on by small but vocaTanci 
well organized pplicy constituencies, Congress 
has adopted some regulatory statutes or provi- 
f sions quite casually, with little consideration of 
their suitability to the task at hand. A desire to 
take a strong, ^symbolic stance in favor of some 
popular cause, or in oppositiqo to an undoubt- 
ed evil, often has taken priority over realistic 
legislative craftsmanship. Though patterns- 



s 

200 



vary, several /important measures glided suc- 
cessfully through Congress without close com- 
mittee scrutiny, without hearings and without 
signiftaat floor debate- There has been a tend- 
ency to rely upon untested techniques or 
technologies, and to -model new regulatory 
statutes on previously enacted programs de- 
signed tor other objectives. For example, the 
crosscur&rig regulatory device spread 
rapidly — and often without serious chal- 
lenge — to a host of other program areas fol~ ? 
lowing its use in Title VI of the 1964 C/V/7 Rights 
Act 

Such legislative inattention often means that, 
the most complex, technically challenging, and 
politically sensitive issues are left to be re- 
solved by the bureaucracy, during the, rule- 
making stage. Rulemaking — like warfare— is 
politics by other, means. Often the same 
grou]J*-4h3t "participated in the legislative fray, 
redouble their efforts and may be joined by 
Other organized interests which recognize fpr 
the first time how they may be affected by 
emerging federal requirements. 

Under the best of circumstances, translating 
a statute Ifito specific, enforceable rules and 
procedures is a demanding and time-c;onsunt< 
ing t^sk. But it is made more difficult by the 
fact that regulatory statutes commonly are ei-. 
ther too" vague or too specific* At least from the 
standpoint pf thfe Vulemakers themselves, Con- 
gress often has provided insufficient guidance 
as tS'itt actual intent, leaving the key issues to 
be resolved at the* administrative level; pr else 
it runs to the opposite extreme and has been 
so sptecifk: that it forces the adoption of rute< 
that seem quite unreasonable- when applied to 
specific cases, circumstances and jurisdictions. 
Some statutes ^combine both flaws, vacillating 
between rigidity income provisions and ambi- 
guity <in others. 4 

Not surprisingly, the rulemaking process is s 
often protracted, consuming years from the , 
date of statutory enactment and sometimes ex- 
ceeding legislatively specified deadlines,, as 
Chapter 4 indicates. From the standpoint *of 
state and local governments, late .issuance of 
regulations often hecooies a. principal obstacle " 
to effective program management 
, siveral factors seem to pustririterpretations. 
of statutory intent toward greater prescriptive- 
r\e#$ f gceater detail and less flexibility for the 



regulatees. As was previously noted, some stat-* 
> utes provide little in the way of administrative 
discretion. Detailed laws necessarily spawn 
still more detailed and specific rules. Ironical- 
ly, however, enactment of broad mojal impera- 
tives as statements of Congressional goals may 
also allow little room for any real exercise of 
judgment or the careful assessment of poten- 
tial costs, benefits, and pitfalls during the 
rulemaking process. Program beneficiaries, af- 
ter alb often have more effective access to the 
rulemaking process thain program oppo- 
nents — and certainly more than the unorgan- 
ized public-at-large. Moreover, much modern 
social and environmental regulation is admin- 
istered by agencies strongly committed to 
achieving their regulatory objectives. This pat- 
tern of behavior is in sharp contrast with the 
traditional economic regulatory commissions, 
which often have been criticized for adopting a 
."protective" stance vis-a-vis the industry they 
are charged to regulate. . 1 ^ 

There also js a natural logic in the regul^ory 
A process itself, that e ncou rages „t he adoption of 
narrow, pniform standards. First, to be en- 
forceable, requirements must be quite specif- 
. ic; to appear fair, they must treat every situa- 
tion similarly/Vet identical rqles, applied 
under very different circumstances, may pro- 

* duce unreasonable (or eyen ridiculous) results 
in some specific cases. 

Secondly,, rules tend to be written to restrain 
the Worst abuses, targeted at the comparatively 
few l-bad apples/' rattier than to the usual siu^ 

* at ion. Yet the burden of complying with tbe^fc 
suiting procedure and prescriptions falls on 
all alike, regardless of past or. present 
perfofmaoce. 

Third, aKjiotfcd previously, agencies know* 
that they are far more likely to be brought to 
task by the courts for sins of omission than of- 
commission. Stringent rules are le$s likely to 
be challenged successfully, which makes them 
appealing to necessarily cautious bureaucrats. 
Rule-making f however, must be distin- 
guished from rule-enforcement. The latter, in 
many respects, seems to be the regulator's 
weakest suit. Many agencies promise far more 
mthe way of goaty, standards and resufts than 
they car* deliver, even, after ..years of effort. 
Thus, many develop *'Dr. Jekyll and Mr. Hyde" 
* ' reputation^. One se_t of critic^ stresses exces- 



sive bureaucratic red tape, while another— 
equally discontented— condemns the lack of 
compliance. To the fatter group, the generally 
poor agency enforcement records are the prin- 
cipal shortcoming of the entire regulatory 
process, But to the former, the same lack of 
enforcement is the only factor that makes tol- 
erable an otherwise unworkable afid unreason- 
able array of rules and requirements* 

A number of factors make enforcement diffi- 
cult. First, the task of monitoring the day-to- 
day activities of government (and industry) is 
simply overwhelming. Few federal agencies 
have been granted the staff resources to in- 
spect or monitor more than a small fraction of 
their assigned jurisdiction, and a ntfmber of 
regulatory agencies— like other large organiza- 
tions, public and private— hav^ been plagued 
by mternal management problems that make X 
difficult for them to make use of even the limit- 
ed resources tbey do possess." * 

From a political and programmatic stand- 
point, regulatory agencies also are often reluc- 
tant to' "get tough" With jurisdictions that fail 
to, meet federal requiremients. Official saric- 
ttonsr— like cutting off assistance funds— are 
employed vfery infrequently. Enforcement *c- . 
tions are apt to be challenged both politically 
and legally. Aside from their political repercui- 
sions, harsh sanctions can do damage to other 
program goals that may enjoy a higher priority. 
Federal agencies also, realize that, in practice, , 
they could not achieve regulatory objectives 
without the assistance, support and resources 
of state and local officials* 

Given the marked deficiencies in federal 
monitoring and enforcement practices, it is 
fortunate that most state and local'govern- 
* ments have willingly accepted, on a more or 
less voluntary basis, the objectives established 
by federal regulatory poWcies. The effective- 
ness of federal regulatory efforts depends, to a 
degree not usually recognized, dn such factors 
as the commitment of local leaderhsip and lo- 
cal .political support, neither qf whh^h xan be 
directly influenced by Washington. ' 

On the other hand, state and Ipcal agen- 
cies— Hke their national counterparts — often 
Jack adequate staff and fiscal resources to ac- 
complish program goals- TheJ*teo are faced 
with competing needs and pressures. Small ju- 
risdictions, in particular, may lack the requisite < 
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expertise to interpret and carry out detailed re- 
quirements. Full compliance with federal regu- 
lations is facilitated by adequate technical as- 
sistance arid the timely availability of federal 
financial aid. Oftfen neither is forthcoming. ^ 
In Aum, the process of rmplementing inter- 
governmental regulations is complex and diffi- 
cult, offering many opportunities for delay and 
breakdown. Tensions among federal, state and 
local officials have hffen- fueled by ill- 
cohs^dered and perhapsun realistic legislation/ 
overly specific rules, difficulties in monitoring, 
a poor record of enforcement, and a lack of ad- 
equate fiscal and managerial resources at all 
levels of government. .4M a consequence, prog- 
ress has been disappointingly slow and many 
programs have fallen wfell short of the ambi- 
tious objectives set when they were enacted. 
To he sure,, some advances have been 
achieved. Moreover, even if all legislation, 
fQllow-up regulations, and enforcement had 
been sensible and sensitive/ not atPinierlevel 
tension would have disappeared. Clearly, the 
controversial nature of much of the new social 
regulation inevitably would have produced 
conflict, even under the best of drafting and 
implementation.conditiohs. » 

Finding #6 

Past Efforts at Regulatory Reform Have 
Given Little Attention to Problems of 
intergovernmental Concern 

Alohg with the new wave of governmental* 
regulation, the past decade has seen a consid- 
erable incfease in the number and. scope of 4 
proposals for regulatory reform. As the num- 
ber of rules mounted, federal officials had .sec- 
ond thoughts. Though policymakers generally 
h^ve been unwilling to discard goals or scrap 
basic legislative handiwork, every President 
since Gerald Ford has developed strategies to 
limit the economic and managerial burdens 
produced by federal requirements. The Con* 
gress, for its part, has turned increasingly to 
such devices as the "legislative veto" in an ef- 
fort to rein in rulemakers within the executive 
branch. 

However, until quite recently, state and local 
governments have hot benefited significantly 
from these regulatory reform efforts. Excessive 
regulation generally has been regarded* as a 
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\ problem of the private sector, not the public 
one. Past initiatives have^oncentrated almost 
exclusively on modifying* rules that affect 
businesses — reducing competition, dimin- 
ishing productivity nqt otfierwise harming the 
nation's economic performance. Only sinfce 
' about 1900 have the Prtfsddent and Congress 
hegun to address the peculiar problems posed 
oy federal regulations aimed at (or adminis- 
" ■ , _ tered by) state and tocal governments- This at- 
tention coincided >vith expressions of contern # 
from state and local officials about the double* 
bind created by growing federal mandates in a 
period of declining federal aid and a stagrfent 
" \ economy. 

In one significant area, st^te and local offi- 
cials actually lost ground during this period. In 
the wake of the Great Society initiatives of 
1964*~65, President Lyndon Johnson responded 
to gubernatorial and mayoral protests abffut 
mounting administrative "red tape" with a 
prorfiise that these officials wouijihe cqnsulted^ 
by federal agenciesNbef ore newrtros,Stand- 
ards and procedures affecting^ intergovern- 
mental programs were adopted. This promise 
~ took tangibre form as Bureau of the Budget cir- 
cular A-85; promulgated in June 1967. Al- 
though the process, was not fully ^u^cess- 
fbJ— neither federal agencies nor suite and 
local government organizations made an ade- 
i quate commitment— Ai«5 did provide some 
official^reco^tition thpt federal regulations* 
were a matter of concern to governments at all 
levels, rather than to Washington alone. 

In 1976, a variety of legal questions and a 4 
changed political climate led to terminating the ^ 
% A-85 consultatioriAtpcedure. In a sense, the 
demijsfe of A-85 a nans short-lived and ineffee- 7 
tiialCsuccessor, EQ 12044, symbolizecT the statik^J 
of state and local governmental officials in the 
eyes of the federal regulators: nothing special. 
x pespite Increasing reliance on state and local 
governments to carry out national directives, 
throughout the 1970s little attention was given 
to the problems of an increasingly intergovern- 
mentalized regulatory system* 
This situation began to change in 1979 and 
- 1980, perhaps because of the increasingly vocal 
protest_against costly federal mandates from 
> officials orliard-pressed cities and states/ In 
thij latter year, Congress included in the Regu- 
latory Flexibility Act provisions intended to 



make it easier for small governments, as well 
as small businesses, to comply with federal re- 
quirements. During the same period, President 
Carter urged the U.S. Regulatory Council to 
help agencies devise new and innovative tech- 
niques for making federal regulation less bur- 
densome aftd more** effective- The Office of 
Management and Budget published a compre- 
hensive study of crosscutting requirements 
and proposed a guidance circular aimed at im- 
proving their management on a government- 
wide basis. 

immediately after his inauguration, President 
Reagan launched a bolder and more compre- 
hensive set of y regulatory relief initiatives, 
.Major actipns included a temporary freeze on a 
number of pending Regulations; creation of 
the Task Force on Regulatory Relief, chaired by 
the Vice President and charged with reviewing 
both new regulatory proposals and existing 
rules; and development, under EO 12291, of a 
regulatory analysis procedure intended to min- 
imize the costs imposed by newly atiopted 
rljhM. These cost-benefit assessments are pre- 
pared by executive branch agencies, but the 
OfficeSof Management and Budget was given 
unprecedeTlteti^authorjty to monitor and re- 
view agency actions, h / ^ 

Although this deregulation drive, announced 
in conjunction witl/the President's ''economic 
recovery program/' was directed principally 
toward the private sectciT, it contrasts with 
earlier efforts in the amount of attenflbn given 
to regulatory problems^fSRiergovernmental ; 
concern. Unlike Its predecessors, 12291 
called for the analysis rules likely to result in 
"a major increase in ^bsts or prices for . . . fed- 
eral, state, or local government agencies." The 
# Bush task force solicitedand obtained propos- 
als for rule revisionsj^from the seven major 
public interest groupsVapresenting statj^a hd 
local governmental officials, as weff^as from a 

Culnber of individual states, counties, cities 
nd regional planning organizations. During 
1981-82, spme 119 sp|fcific ruffes were desig- 
nate^y the task force for review and possible 
modification by executive branch agencies. Of 
these, it was estimated that about one-quarter 
were of an intergovernmental character. 

Although the rule-revision process facet the 
obstacles of bureaucratic inertia, political op- 
position, and judicial scrutiny, actions have 
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been initiated to revise a number of major reg- 
, illations affecting state and local governments* 
These include bilingual education require- 
ments, standards affdtting mass transportation 
for the handicappedr^Dav/sSacan prevailing 
wage rules, and surface mining reclamation 
standards. In addition, the Offke of Manage- ^ 
ment and Budget asserted its expanded power 
in the Rulemaking process to cut s to the ''bare 
bones" minimum regulatipns drafted by 
agencies to implement the nine recently en- 
acted consolidated block grant programs. 

On the legislative side, Congress in 1981 
adopted the State and Local Cost Estimate^ Act, 
which requires the Congressional Budget Of- . 
fice to prepare a "fiscal note'' estimating the 
potential costs of significant bills reported by 
committees. This procedure, recommended by 
the ACIR in a previous study, is intended to as- 
sure that Congress is aware of any substantial 
costs that new legislation may impose on 
states, cities, counties and other jurisdictions. 

Also noteworthy was the passage by Jthe Sen- 
ate in March 1982, of the Laxalt-Uahy?' Regula- 
tory Reform Act/' The act] which would pro* 
vjde for the first comprehensive reworking of 
the Administrative Procedure Act since its 
adoption 36 years ago, includes several provi- 
sions of direct benefit to state and local gov- 
ernments. Its passage, by a unanimous 94-0 
vote, also shows the current popularity of the 
regulatory reform cause. 

These recent actions and proposals suggest 
that Washington is belatedly becoming aware 
oithe intergovernmental dimensions of regu- 
latory problems. It remains to be seen whether 
the present momenttim will continue atyd 
build. The Administration's actions to date 
have been achieved almost entirely by adminis- 
trative means; it has attempted to move few re- 
visions of major regulatory statutes- through 
the hurdles and obstacles of Capitol Hill- Such 
key measures as the fiscal notes procedure are s 
just beginning to be implemented, while po- 
tential benefits of the Regulatory Flexibility Act 
of 1980 hate -yet to be realized. 

Finally, past experience suggests that drives 
for "regulatory reform" $W such procedures 
as cost-benefit analysis, though' helpful, do not 
eliminate the need for a principled approach to 
problems oi both regulation and federalism. 
The nation has yet to formulate a sense of ap- 



propriate federal-state-local roles tp guide the 
development of less intrusive and more effec- 
tive forms of regulation* 

Pa rt A 

POLICIES AFFECTING ALL JFORM5 OF 
JJDERAL INTERGOVERNMENTAL 
REGULATION 

Historically, joint federal-statalctivities have 
be*n primarily cooperative in nature. When 
the national government has sought to stimu- 
late state or local interest in a certain problem 
of to obtain joint participation in a federally in- 
spired venture, it has relied upon inducements 
in the form of grants or subsidies 'to elicit col- 
laboration. Federal guidelines and restrictions, 
when they were promulgated, were closely 
tied to each specific, subsidy. More coercive 
forms of federal action — such as regulation — 
were directed almost totally to the private 
sector. ' * 

In recent years/ however, the Commission 
finds that there has been' unprecedented 
growth of federal rules affecting state and local 
governments and a proliferation of new and in- 
creasingly coercive forhns of federal intergov- 
ernmental regulation* These new forms in- 
clude crossover sanctions, partial 
preemptions, direct orders and crosscuttlng 
requirements, discussed earlier in the findings 
and at greater length under Part B. This ne>v 
pattern of intergovernmental regulation repre- 
sents a primary source v of interleve! conflict 
and tension whl<h, if unchecked/ may erode 
the American concept of cooperative federal- 
ism*. The Commission also finds that many of 
these regulations have been enacted by Corv 
gress a m% implemented by executive agencie? 
with insufficient attention devoted to the prop- 
er division of federal*$tate-l6cal responsibili- 
ties in each given field of jurisdiction and to 
the economic and noneconomic costs imposed 
on state and local governments. Therefore 

Recommendation A. 1 
Principles Concerning Federal 
Regulation of State and Local 
Governments 

The. Commission recommends that Congress 
and the Administration carefully consider the 
appropriate allocation of responsibilities 
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among the different levels of government 
When establishing new regulatory programs or 
when evaluating existing ones. As a general 
principle, .the Commission strongly recom- 
mends that the federal government strive to 
confine its regulation of state and focal govern- 
ments and their legitimate activities to the min- 
imum level consistenjtfvfth compelling national 
interest. Enactment of federal intergovernmen- 
tal regulation may be warranted under the 161* 
lowing'circumstances : ; 

1) to protect basic political and civil 
fights guaranteed to all American citi- 
zens under the Constitution; 

2) to ensure national defense and the 
proper conduct of foreign affair's; 

3) to establish certaiif uniform and 
minimum standards in areas affecting 
the flow of interstate commerce ; 

4} to prevent state and local actions 
which substantially and adversely affect 
another state or its citizens; or 

5) to assure? essential fiscal and pro- 
grammatic integrity in the use of feder- 
al grants and contracts into which state 
and local governments freely enter. 

The Commission emphasizes, how- 
ever, that these criteria do not justify 
v every federal regulatory action that has 
a temifrus relationship to one or more 
of these principles* Rather, federal 
intergovernmental regulation Is war- 
ranted only when a t clear and convin- 
cing cafte has demonstrated both the 
necessity of such intervention and a 
marked inability of state and local gov* 
ernrticnts to address the regulatory 
problem involved. In making this deter- 
mination, the Commission strongly be- 
lieves that the criteria above must be 
weighed against the federal govern- 
ment's commensurate responsibility to 
maintain the viability of the federal sys- 
tem and to respect the institutional in- 
tegrity of states and their localities/ 

• If, according to this test* the federal 
government's involvement in a regula- 
tory program is appropriate, the Com- 
mission further recommends that the 
federaF government choose the least in- 



trusive means of intergovernmental 
regulation consistent with the national 
interest, allowing state 7 and local gov- 
ernments the maximum degree of flexi- 
bility permissible. 

This recommendation is prompted by the 
dramatic expansion "of federal programs 
regulating state and local governments in re- 
cent years. Of the 36 significant intergovern- 
mental regulatory programs currerttly in opera- 
tion, 25 were enacted in the 1970s. 1 
Accompanying tWs rapid increase in numbers 
of programs has T>een a proliferation of new 
and increasingly intrusive methods of federal 
involvement into the traditional affairs of state 
and local government. Some believe that the 
mosj intrusive of these newer regulatory de- 
vices threaten to convert agencies of state and 
local government into virtual administrative 
arms of the federal government, 2 

Despite their departure from historic prac- 
tice, Chapter 3 in this volume has demon- 
strated that many of these regulations were 
adopted by Congress with little consideration 
ior the proper allocation of responsibilities in 
the federal system. 3 In fact, several federal 
intergovernmental ; regulations were enacted 
with only superficial Congressional delibera- 
tion, including the National Environmental Pol- 
icy Act, Section 504 of the Rehabilitation Act of 
7973, the Family Educational Rights and Privacy 
Act, and the Age Discrimination Act bf 1975. All 
were passed with only vague understanding of 
their implications by the Congress as a whole, 
and some were subject to no consideration by 
Congressional committees whatsoever, origi- 
nating^ amendments offered on the House or 
Senate floor, -Each has since become a concern 
to state and local officials. 
m * , . Although some programs have been subject 
to more careful deliberation in Congress, the 
rapid expansion of new and more intrusive 
forms of intergovernmental regulation demon- 
strates to this Commission that the current 
framework fqr determining the federal role in 
- u < such regulation is ineffective and inadequate. 
In fact, the last comprehensive attempt to es- 
tablish criteria governing the allocation of reg- 
ulatory responsibilities was performed over a 
quarter century ago by the Commissior^bn 
Intergovernmental Relations (The Kestnbaum 
Commission). 
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The Kestnbaum Commission developed two 
sets of cHteria relating to the division of na- 
tional and state roles in regulation. First, the 
commission set forth a series of general guide- 
lines for determining the existence of compel- 
Iirjg national Interests that could justify federal 
entry into a new area of activity, be it through 
regulation, grants-in-aid, of direct national 
performance/ Some of these general 
guidelines remain highly relevant today and 
arc reaffirmed by the AC)R in several of the 
principles contained in this recommendation* 

Second, in its recommendations aimed spe- 
cifically at regulatory policy, the Kestnbaum 
Commission identified the following principles 
for guiding the division of intergovernmental 
regulatory roles: " 

First, the fact that the national gov- 
ernment has not legislated on a giv- 
en matter in a field of concurrent 
power should not bar state action. 

Second, national laws should be so 
framed that they will not be con- 
strued to preempt any ffeld against 
state action unless this intent is 
stated. 

Third, exercise of national power 
* on any subject should not bar state 
^ action oh the same subject unless 
there is positive inconsistency. . 

Fourth, when a national mininlum^ 
standard is imposed in a field where 
uniformity is not imperative, the 
rights of states to set more rigbrous 
standards shot/Id be carefully 
preserved. . 

Fifth, statutes should provide flexi- 
ble scope for administrative cessions 
of jurisdiction where the objectives 
of the laws at the two levels are sub- 
stantially in accord. State legislation 
need not be identical with the na- 
tibnal legislation. 9 - 

These principles are less helpful in reforming 
modern intergovernmental regulation because 
they apply primarily to the division of federal 
and state roles in regulating the private sector. 
They do not address the fundamental issues 
raised by current programs which entail federal 
regulation of (1) the way state and local gov- 
ernments regulate nongovernmental activities 

/ 

260 



and (2) the internal operations of state and to* 
Al governments -themselves. The Kestnbaum 
Commission failed to anticipate these newer* 
more intrusive forms of Intergovernmental reg- 
ulation, believing that in most instances, "nei- 
ther level of government may place burdens 
upon the otter."* \ 

The ACIR is convinced that developments in 
intergovernmental regulation since the 1950s 
Jiave heightened the need to establish a set of 
criteria that can assist Congress in its delibera- 
tions concerning tl^^propriate scope and 
methods of federal regulation, it recognizes, 
however, that such criteria must be broadly 
x framed. No specific principle or recommenda- 
tion can do justice to the complex circum- 
stances involved in each particular program. 
Nor can any set of guideline! absolve Congress 
of ifs responsibility to exercise discretion and 
careful judgment in weighing/he merits of in- 
dividual programs. h rV ' 

The first criterion set forth in this recom- 
mendation is grounded in protections afforded 
citizens under the Constitution- Basic civil and 
political rights established there provide a sol- 
id foundation for federal regulations rn several 
fields. For example, Supreme Court decisions 
since the 1950s have prohibited a broad range 
of racially discriminatory state practices, based 
primarily upon the 14th Amendment to tfte 
Constitution which reAds in part: 

.... no state shall make or enforce 
any law which shall, abridge the privi- 
leges Or immunities of citizens of the 
United States; nor shall any state de- 
prive any person of life, liberty or 
property, without due process of 
law; nor deny to any person within 
its jurisdiction the equA protection 
of the laws. \ 

Subsequent Congressional actions protecting 
civil fights and voting rights of minority citi- 
zens through Section 5 of the 14th Amend- 
ment, Section 2 of the 15th Amendment, and 
the Commerce Power have Jbeen consistently 
upheld by the Supreme Court, thus solidifying 
the strong guarantees against racial discrimina- 
tion afforded by the Constitution itself. There 
is now broad consensus in the United States 
on the general outlines of these basic civil 
rights protections. 7 



in receri| years, similar Congressional pro- 
tections against discrimination have been af- 
forded to other groups, especially women, 
older Americans, and the physically handi- 
capped, 0 The courts have been less clear on 
the degree to which these groups enjoy special 
protections under the Constitution. In general, 
specific regulatory implications of these provi- 
sions are a matter of some differencawof opin- 
ion and are subject tp further refinwnent by 
the Supreme Court,, Yet here, too/ considera- 
ble consensus exists on the fundamental prin- 
ciples involved. For example, the block grants 
gnacted under the Omnibus Budget and ffec- 
onciliation Act of 1981 , which were intended to . 
significantly expand state flexibility in the use 
of federal funds, explicitly prohibit discrimina- 
tion in each of the; programs on the basis, of 
race, color, national origin, sex, age and physi- 
cal handicap,* , . v N 

Another basis for intergovernmental^ regula- 
tion is the federal government's responsibility 
for national defense and the conduct of for- 
eign affairs. Although most defense-delated is- 
sues do not involve the regulation of state and 
focai'governments, certain issues rhay. for ex- 
ample", the national government over time as- 
sumed the power to regulate the state militia 
and to federalize it during periods of national 
emergency. The Emergency Highway Conser- 
vation Act of 1974, which first established the 
national 55 mph speed limit, and the National 
Energy Conservation Policy Act were also 
based, in part, oh national security considera- 
tions stemming from America's reliance on po- 
tentially insecure sources of foreign oil. How- 
ever, the distance between federal regulation 
of the national guard and energy conservation 
levels is considerable — a reminder that regula- 
tions should be carefully scrutinized by Con- 
gress before it accepts a justification on the 
grounds of national defense or foreign affairs. 
The federal interest in na^bnal security is suffi- 
ciently powerful that a danger exists in ex- 
tending its reach too broadly into state and lo- 
cal affairs. 

A third rationale for federal regulation is the 
need for establishing uniform or minimum 
standards affecting state and local govern- 
ments in the regulation of interstate com- 
merce. This criterion has long t>een used to 
justify direct federal regulation of private in- 
dustry, fry rectjnf ^ars, this rationale also has 



been used to justify instances of federal regu- 
lation Of the way states exercise their police 
powers over the private sector, in general, 
these federal regulations have been partial 
preemptions, through which the national gov- 
ernment seeks to regulate an element of the 
private sector in conjunction with the states, in 
theory, these $re cases where uniform or mini- 
mum national standards are sought by Con- 
gress— in the interests^ of public health 
standards, for example — but where state par- 
ticipation is deemed desirable to permit flexi- 
ble and responsive implementation and to pro- 
mote cooperative federal; relations. This 
ostensibly collaborative approach to achieving 
national standards underlies programs regulat- 
ing meat and ooultry products, surface mining, 
occupational pealth and safety, and air and 
water pollution control, for instance. 

Although this approach seems firmly rooted 
in the Constitution and the theory of oqp per ac- 
tive federalism, serious intergovernmental dif- 
ferences have arisen over the structure and 
implementation of these programs, raising 
questions about the degree to which they pro- 
mote intergovernmental cooperation and state 
and local participation. In addition to adminis- 
trative problems, the appropriateness and the 
stringency of national standards also have been 
contested under* certain programs, with state 
and local governments questioning the ability 
of national standards to accommodate diverse 
conditions throughout the ^country.' 0 
Finally, the Suprei% £ourt has identified 
\ certain limits to Congress' ability to regulate 
the.states under the Commerce Power. In Na- 
tional League of Cities v. Usery, it held that: 

Insofar as the challenged amend- 
ments operate to directly displace 
the states' freedom to structure inte- 
gral operations in areas of traditional 
governmental functions, t|fcy are not 
within its authority granted Congress 
by Art. I, sec. 8, cl. 3. 11 

Given these limitations, the Commission em- 
phasizes that any intergovernmental regulation 
based upon the need for minimum standards 
in area£ substantially affected by interstate^ 
commerce must be scrutinized carefully by 
Congress, as well as the courts, to assure its 
workability and balance. 



A related criterion involves ttye regulation of 
state and local ac|tffcs that adversely affect an- 
other state or its cttfeens in a -substantial way. 
Certain functions, especially in th£ areajlffal- 
lutjon, may become subject to .mini muni na- 
tional .standards printfrily because of these 
"spillover", effects. As the Senate Committee 
on Governmental Affairs' Study an Federal 
Regulation observed; ^ 

The increased concern about the ; > ;>1 ;V 
environment in recent years resulted 
in federal legislation aimed at forcing 
considerajkjn of external ^osts, . v. 
Environmental regulation has'the ef- 
fect of requiring that all or at least a 
portion of the external costs be sus- 
tained by the regulated iector, 1 * | 

On the other^hanti, certain forms of pollution 
do not produce substantial inter^ 
spillovers of this type, for example, noise po)- 
tution affects only a Ijj mifed area. Accprdi ngly, 
there has been debate in Congress over the ap^ 
propriateness of. national noise poMutiori 
standards, althdugh certain manufacturers 
Jiave supported uniform sUindards, not 6n the 
basis of spillover effects, biri to avoid varied 
state and local restrictions. 1 * The Commission 
believes that exS&fial costs must be substantial 
\aqd resistant to reduction by nonfederal meani 
" to justify federal intergovernmental regulation. 
Ike fifth^gerion of federal regulation ad- 
varrced irt this recommenidation d^ils with as- 
suring fiscal and programmatic inj^rity in fed- 
eral assistance programs. After^uses in the 
expenditure of the earliest cash grants/ the % au 
diting of federal aid programs befc^me an ac 
cepted practice by the 1930s., At a Tmnimunf, 
audits have been required to assure that there 
has been no mlsappropriatiort of grarit-in-aid 
funds;* including individual malfeasance and 
the use of funds beyond the /legal ppnfines of 
the act. This level of national supepvision: gen- 
erates little controversy today. It is firmly root- 
ed in the Congressional spending power and is 
supported by liberals and conservatives alike, 
Even General Revenue Sharing, the most flexi- 
ble form of federal assistance, contains basic 
aUtiiting^equirementSi . ... 

Similarly, a variety of 1 other procedural and 
programmatic/requirements became common 
features of grant-in-aid programs during the 




20th Century. For example, planning; applica^ 
tion and repo/ting requirements are now com- 
>rionly rntluded. Other procedural provisions, 
including citizen participation, personnel and 
administrative sta 

cutting federal ie^iremehts^have become 
famjUar features of modern;^ 
g rams , T hfe r e i s ge ne r at agfee rn &n t todaiy 
among participants In , the intergovernmental 
grant system that some of these progrannimatic • 
reqtiirements are ^pjpropriate §ri rrt^ny Cases, to 
assure |hait program^ properly ad- 

dressed, Hpwever/ opihions differ as to which: 
particular i^quirerrients- ai^ appropriate jn spe- 
cific programs, and attitudes vary about the ne- 
cessity of different restrictions over time. In 
the 1930s, for example, ; ; a strong case was made 
for certain regulations that were highly intrur 
sive, such as merit system and single state 
agency required and admin- 

istrative developments in the states today,, 
however, make,the current case for such re- 
liction* considerably weaker. Experience 
/with pthfer programmatic requirements, such 
detailed planning* provisions, suggests that 
they are both intrusive and usually ineffective; 
while the ^ jpfoliferattpn of federal grants has led 
to frefju^ conflicts among detailed provi* 
sions of separate pWg^itris. 

Thus, the Commission recognizes that care- 
ful balancing js required to assure that general- 
ly accepted principles of fiscal accountability 
and program integrity do not become vehicles 
for e*cessive t Vnd counterproductive federal 
intergovernmental regulation. Regulations 
geared' to pronripting th^e principles should 
be reasonably delated to the differing objec- 
tive^ of the grant statutes involve^, and tbe 
var^ihglii/^s and purposes of such grants also 
should be taken into account. v 

Although these several criteria help define 
and illuminate the conditions justifying federal: 
intergovernmental regulation, each suffers its 
own limitations. The Commission stresses that 
none can be applied in a boilerplate fashion to 
, justify regulations havirtg a tenuous relation- 
ship to the nationaj interest. There can be no. 
substitute for the exercise of , sound judgment 
concerning the ^nerits of federal regulation in 
each specific circumstance. 

The Commission beiieves that the prolifera- 
tion of federal intergovernmental regulation in 
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recent years suggests*that these five criteria 
have, been indisiriminantly invoked. All but 
forgotten is the federal government's commen^ 
surate interest .in maintaining the viability of 
the federal system and respecting the institu- 
tional integrity of the states and their political 
subdivisions. As the Commission on Intergoy* 
ernmental Relations put it in 1955: 

The national government , has 
therefore a double duty: to protect 
and promote the national interest . . ♦ 
under the powers delegated to the 
national government; and to protect 
and promote the national interest in 
the preservation of the federal sys- 
tem* The proper discharge of this 
dual responsihjfit^ calls for vigorbus 
and effective national action where 
national action is required and /# , * 
along with this, a discriminating 
sense of when not to act. 14 

No institutional arrangement created under the 
Constitution is more fundamental than pur 
federal system. For the Founders, federalism 
was a primary expression of the concept of 
separated oowers. Tj)e geographic division of 
authority* was regarded as a vital element of. 
constitutionally limited government. Equally 
important, a healthy federalism was regarded , 
as a positive vehicle for promoting and refining 
popular representation. ^ 

Recent experience, has reaffirmed that the 
federal government cannot effectively adminis- 
ter or even closely monitor the entire range of 
domestic federal programs acquired during the 
last quarter century. It is heavily dependent 
upon strong and viable ttate and local govern- 
ments to implement the great array of coopera- 
tive federal programs and to fulfill their tradi- 
tional responsibilities, thus keeping additional 
services f/om being assigned to an already 
overloaded central government. 

The Commission believes emphatically, 
therefore, that the Congress should consider 
with the utmost care its decisions to launch 
new functional undertakings or to place fur- 
ther mandates on already overburdened state 
and local governments. The natipnaJ govern- 
ment need not undertake every regulatpry ini- 
tiative in which some federal purpose can be 
invoked. According to the Senate Committee 



on Governmental Affairs' Study of Federal 
Regulation: ... 

Simply because a problem exists 
*and, in theory, is remediable, does 
not means that regulation or other 
government intervention is desira- 
ble. Controls should be undertaken 
where there is a clearly identified 
problem that cannot otherwise be 
solved, and where the anticipated 
achievements are significant and not 
vitiated by projected adverse 
consequences/ 5 

EquaNy important, a finding of inadequate per- 
formance on one of these criteria by one or a 
handful of states does not necessarily warrant 
nationwide regulation. Rather, a clear and con* 
vincing case is required to demonstrate that 
every contemplated federal intergovernmental 
regulation serves an overriding national inter- 
est that cannot be adequately achieved by 
states acting individually or collectively or by 
noncoercive means. 

This test for balancing competing national in- 
terests can be applied to existing federal regu- 
lations as well as to proposed ones. On the ba- 
sis of the criteria outlined above, the following 
regulations should be subjected to particular 
scrutiny: 

□ Highway Beatification Act of 1965 

(PL 89-285): Are its mandates justi- . 
fied by the criteria of compelling na- 
tional interest? 
- ° Age Discrimination in Employment 
Act as amended by the Fair Labor 
Standards Act Amendments of 1974 
(PL 93-259); Does national interest . 
in this area outweigh the level of in- * 
trusion into integral and traditional 
•functions of state and local 
governments? 

® Federal- Aid Highway Amendments of 
, 1974. (PL 93-643): Do- national de- 
fense considerations justify contin- \ 
ued mandating of a 55 mile-per-hour 
speed liMit? Do additional consider- 
ations of public safety and energy 
conservation provide sufficient jus- 
tification for continued federal 
mandating? ■** 
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*-*avi§-*acon Act (PL 74^403): In light 
of economic changes, implementa- 
tion problems, and high costs, is 
^ continuation of the act justified by 
the five principles above? % 

This recommendation requires that in areas 
where federal regulation is deemed appropri- 
ate, the least intrusive means of regulation 
should be employed consistent with the na- 
tional interest/ In many instances of federal 
intergovernmental regulation, state and local 4 
governments accept the goals of regulation but 
dispute specific methods for achieving it. 14 A 
poll of Mocat elected officials conducted by the 
National League of Cities found that 48% be- 
lieved the basic goals and objectives of man- 
dates are desirable, while only 15% disagreed. 
But 70% so tight more flexible standards and 
procedures which took account of local condi- 
tions. 17 Two examples of this point have been 
the regulations promulgate^ under: 

Section 504 of the Rehabilitation Act 
of 1973, and Bilingual Education 
Requirements. 

^ . 

Section 504 of the Rehabilitation Act prohib- 
its discrimination against the handicapped in 
federally assisted programs. Fifty-three percent 
of mayors responding to, the NLC poll main- 
tained the cost of accessibility requirements 
for handicapped persons outweighed the pub- 
lic benefits." In its response to a study by the 
National Association of Counties, Dade Coun- 
ty, FL, maintained that requirements for retro- 
fitting current transit systems to serve the 
handicapped were not just costly but tecbnic- 
' ally impossible. Instead, many local 
communities have sought the freedom to im- 
plement alternative means of serving the trans- 
portation needs of handicapped citizens. This 
view was upheld by the U.S. Court of Appeals 
for the- District of Columbia, which ruled that 
specific and burdensome regulations that re* 
quire extensive modifications of existing tran- 
sit systems "exceed the Department of Trans- 
portation's authority to enforce Section 504'."" 
Consequently, the Transportation Department 
issued new regulations granting federal aid re- 
cipients co^jslayrably more latitude in selecting 
the mfanswith which they comply with 
nondiscrimination requirements in trans- 
portation. 11 



Consistent with the spirit of this recommen- 
dation, similar flexibility might be extended in 
other areas as well. In Lau v. Nichcffc; the Su- 
preme Court required that local school dis- 
tricts provide special assistance to non-English- 
speaking students. Subsequent regulations 
issued by the Department of Education specif i- 
cally > required providing bilirurpal education 
services to such children, includmg instruction 
in each" student's native language, in place "of 
other educational techniques preferred by cer- 
tain school districts. This-specific procedure \ 
was not mandated by tfre Court, however, and 
a review of research on alternative methods of 
instructing non-English-speaking students con- 
ducted by the Education Department indicated 
that bilingual education was often not the most 
effective technique." Consistent with both the 
Court's ruling and America's traditional reli- 
ance on local decisionmaking in education, 
this recommendation's emphasis on non- 
intrusive and flexible requirements suggests 
that the Department of Education should give 
careful consideration to allowing individual 
states and local school districts greater discre* 
tion in selecting special education methods." 

Other programs which merit scrutiny for 
their degree of institutional* intrusion and 
prescriptiveness include provisions of the Na- 
tional Health Planning and Resources Develop" 
ment Act of 1974. and the Clean Air Act Amend- 
ments of 1972. Specific proposals relating to 
these programs are examined in subsequent 
recommendations. 

Although this recommendation. deals with 
gehejfil principles having broad political and 
phrlosphical acceptance, the Commission rec- 
ognizes that the approach advanced here is not 
universally applauded. Skeptics may question 
the utility of this recommendation on three re- 
lated grounds. " 

Firbt, the effectiveness of delineating broad 
principles to govern the federal regulatory role 
- may be questioned. Pragmatists would argue 
that this approach to limiting intergovernmen- 
tal regulation will produce few practical re- 
sults. The Kestnbaum Commission did an ad- 
mirable job of establishing intergovernmental 
principle* in 1955, yet .federal regulation, and 
intrusion still grew eigLjpiously. To recom- 
mend that Congress should use careful judg- 
ment in its. intergovernmental regulation is to 
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beg the question, argue skeptics. The real 
problem is getting Congress to apply appropri- 
ate criteria to specific pieces of legislation. 

Secondly, difficulties may be encountered in 
operationalizlng these principles. These pre- 
cepts are difficult to apply with precision in 
specific circumstances and different principles, 
on occasion, may conflicts \, 

Third, some argue that limited resources 
should focus on reforming governmental proc- 
esses in ways that will reduce regulatory bur- 
dens, not on a set of abstract principles. Spe- 
cific cases must be considered on their 
individual.merits; hence, structuring a process 
to accomplish'thts result is the only! productive 
path to reform. . j, 

In making this recommendation^ the Com- 
mission is not unaware of the difficulty of the 
task or the need to addf*&specifid regulatory 
problems. ,#tany issues ire addressed more 
pecifically in following recommendations. But 
ie Commission believes that Congress needs 
be reminded of its responsibilities for re- 
acting and maintaining the federal system, 
and t^at it may welcome a set of general princi- 
ples to assist it in its deliberatipns. Moreover, 
the Commission firmly believes that the prob- 
lem of over-regulation has philosophical roots 
that are addressed by this recommendation. 
Without guiding principles, mere expediency 
: will carry the day. This Commission maintains 
that the nation has experienced far too much 
expediency in the regulatory field, with in- 
creasingly negative consequences. 

Recommendation A.2 

Assuring Adequate Funding for 
New Federal Regulatory Statutes;* 

The Commission finds that many govern- 
mental regulations impose substantial costs on 
state and local governments and constitute a 
major source of intergovernmental tension and 
conflict; Furthermore, the lack of adequate re- 
sources may seriously undermine successful 
program implementation and delay or obstruct 
attaining -important national goals. Conse- 
quently, the' Commission applauds the enact- 



'Senator Durenberger requested to be recorded as 
opposing this recommendation on the grounds that a se- 
lect^, not a full, reimbursement policy tt the only one 
--^^hat is currently realistic and fiscally responsible. 



ment of the State and Local Cost Estimate Act 
of 1981, implementing a 1980ACIR recommen- 
dation to establish a fiscal notes process in 
Congress. To further address the problems of 
mandate funding, 

, The Commission recommends that Congress 
establish a system that guarantees full federal 
reimbursement to state and local governments 
for all additional direct expenses legitimately 
incurred in implementing new federal statutory 
mandates, including costs Imposed by federal 
direct order mandates, crosscutting require- 
ments, partial preemptions and provisions en- 
forced by crossover sanctions. 

The Commission further recommends that 
the legislation establishing such a system .spec- 
ify t*Ml no state or local government be obli- 
gated to carry out a federal statutory mandate 
that does not fulfill this requirement. 

Obtaining adequate funding to meet the 
costs imposed by federal mandates has be- 
come an issue oi major concern to most state 
and local governments. Although precise data 
are unavailable, research shows that such costs- 
can be substantial. 24 Moreover, Chapter 4 
demonstrates that the absence* of adequate 
funding has hindered effective implementation 
of many regulatory programs. Although many 
proposals for dealing with these problems 
have been made, such responsies generally fall 
within three basic strategies: federal reim- 
bursement of all mandated costs, federal reim- 
bursement of selected Costly mandates, and 
federal responsibility for no mandated costs 
beyond what is currently provided on an ad 
hoc basis through existing grants. 

FULL FEDERAL REIMBURSEMENT 

The most far-reaching remedy is full federal 
reimbursement of all additional costs imposed 
on state and local governments by federal in- 
tergovemmental regulations.^ Above all, this 
approach constitutes aj statement of principle: 
that the national government bears a responsi- 
bility to fund whatever duties and require- 
ments it chooses to impose on state and local 
governments. 

This position has been strongly endorsed by 
many state and local government officials, both 
iqfividuaily and collectively. For example, the 
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State and Local Coalition, made up of leaders 
of the majdr public interest groups, endorsed 
mandate reimbursement in 1981 as one of the 
central "principles and priorities for partner- 
ship federalism,"" v. /x 

The principle of full rertnbursemegt may at- 
tract even more support in coming yfars as fis- 
cal stringency at all levels of government 
threatens to exacerbate existing problems of 
unfunded mandates. In fact, there are those 
who argue that the increasingly stringent fed- 
eral budget already has been a factor in the 
current proliferation of federal regulations. As 
former HEW Secretary Joseph Califano put it, 
Congress wants to "havfe] fts cake and teat] it 
too" on the mandate issue by responding to 
social problems without bearing the costs." 
Requiring full federal reimbursement of 
; mandates would work to slow further regula- 
tory proliferation, in a period of federal defi- 
cits, such, a requirement woul^pose an obsta- 
cle .to new enactments. Significant^, 
legislation was introduced in the 97th Congress 
with the dual aims of limiting federal budget 
outlays under the Congressional Budget Act of - 
1974 and o£- requiring compensation to states 
and localities for any future costs imposed 
through federal regulations." Although the bill 
was not enacted, it suggests s the potential for 
subjecting federal regulations>o the discipline 
of the budget process. 

In addition , to curbing excessive regulatory 
growth and providing fiscal relief to state and 
local governments, full funding of federal man- 
dates would improve the effectiveness of na- 
tional policies. In the C/earf Wafer -4cf, for in- 
stance, one sourcefnoted that "the; rate of 
cleaning up mTmTci^al water pollution depends 
almost completely off'the availability of federal 
money." 1 * In addition, where underfunded 
regulations take the form of gfant conditions, 
the effect may be to undermine the objectives 
of the grant program to which they are at- 
tached. For example, Richard Cappalli has ob- 
served that: 

When Section 504 was enacted, 
Congress was informed that the 
measure would have no budgetary 
impact. Indeed, no appropriation for 
this purpose was forthcoming as 
Congress again tacked a new duty 



onto the federal grant system with- 
out funding it, even though it was * 
readily foreseeable that Section 504 
equality would require costly imple- 
mentation and would divert grant , 
dollars from their primary purpose * 

Depending on hiw/such a program is struc- 
tured or defined, hoJever, a strategy of full re- 
imbursement for all existing and future man- 
dates could present I* series of difficult fiscal 
and administrative, problems for the national 
government. To begin with, given the lack of 
discipline in the federal budget process, full 
reimbursement of federal regulations could 
place an intolerable strain on an already .over- 
loaded federal budget if the number of co*tly 
requirements was not sharply reduced. 

In addition, simply defining the range of pro- 
grams and activities subject to reimbursement 
is a difficuiyfck. Some observers narrowly de- 
fine the te""mandate" to mean only direct 
order requirements, while others would deem 
the full range of newer intergovernmental reg- 
ulatory mechanisms worthy of reimbursement. 
Still others, like the f^blic interest groups and 
the Congressional Bipget Office, cast the net " 
even wider, including under mandates ordi- 
nary grant conditions— even maintenance of 
effort and matching requirements, 

Establishing the range of federal regulations 
subject to reimbursement represents only an 
initial task, however. More complicated still 
would be the actual process of administering a 
reimbursement program. Presumably, state 
and local governments would qualify for reim- 
bursement, not only for the.obvious direct 
costs of federal regulation, but for a variety of 
indirect costs as well, ranging from administra- 
tive overhead to effects on local government 
. productivity. Unfortunately, many of these in- 
direct costs are nearly impossible to measure, 
- much less to reimburse. 11 

Another serious measurement difficulty con- 
cerns separating federally mandated activities 
from those actions that would have been per- 
formed in the absence of federal regulation. 
Under any reimbursement scheme, the federal 
government should be liable only for addition- 
al costs, those exceeding what the state or lo- 
cal government expended prior to the man- 
date's imposition. Injtfyly, such costs can be 
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measured with considerable accuracy. Over 
time, however, this concept of regulatory costs 
would tend to grow increasingly speculative 
because there is often no way of knowing what 
a state or local government might have done 
on its own in the absence of a federal mandate. 

Finally, determining the costs imposed on all 
state and local governments is an awesome au- 
diting and accounting task. To estimate man- 
date costs for the recently enacted fiscal notes 
process, the Congressional Budget Office 
plans to derive information from a sample of 
selected jurisdictions." This approach greatly 
simplifies the estimation process, but a sam- 
pling procedure can be adapted to paying re- 
imbursement checks only with difficulty. Be- 
cause federal regulations affect individual 
jurisdictions very differently, a sampling proce- 
dure could produce substantial overpayments 
to certain jurisdictions while underpaying 
others. 

- Not surprisingly, many of these problems 
have become evident at the state level, where 
efforts to establish programs for reimbursing 
state mandates on local governments have 
tended to produce mixed results. Twelve states 
now have Constitutional provisions or statutes 
requiring reimbursement of state-imposed 
mandates." 

The effects of such provisions have been 
studied mpst extensively in California, which 
established a mandate reimbursement process 

x in 1973. One study of its implementation found 
the process: (1)was often hampered by long 
delays in funding local claims for reimburse- 
ment; (2) engendered complaints by local gov- 
ernments about detailed requirements gov- 
erning the payment of claims; and (3) eroded 
local incentives for adopting cost-effective 
means of mandate administration, 34 The most 
severe^problem, however, was found to be a 
"lack Of clarity" in the statutory definition of a 
mandate, producing "inconsistent determina- 

. tions" of which regulations justified state fund- 
ing." When various stat^ officials were asked 
to determine which of e|ght hypothetical man- 
dates would require, reimbursement, unani- 
mous agreement was reached on only one of 
the eight. Accordingly, the California law was 
amended in 1980 to help clarify the definition 
of a reimbursable mandate, but the effects of 
this amendment are not yet known. 



SELECTIVE REIMBURSEMENT 

One strategy for avoiding some of the poten- 
tial problems posed by full rr/andate reim- 
bursement is to focus federal reimbursement 
on jugt a small selection of very costly inter- 
• governmental regulations. This strategy would 
not resolve all of the problems of cost meas- 
urement and funding distribution outlined 
above, but it would reduce theW>pe of such 
tasks— especially programs that already 
provide a modicunrpf grant moniek for regula- 
tory purposes. In such cases, outlays for the af* 
fected grants could simply be expanded. 

Many of the problems traced to inadequately 
funded federal mandates stem from a relatively 
limited number of regulations. In |he initial 
passage of most of these programs, Congress 
gave early recognition to the need for some 
federal funding to achieve their purposes, but 
it often underestimated what the actual icope 
of the costs would be or it failed to deliver aste^ 
quate appropriations in subsequent years* 

For example, total future costs of existfnj 
water pollution control requirements are es 
mated to be $120 biHion, yet annual approprti^ 
tions for federal sewer construction grants fell 
from $4.5 billion m FY 1978 to $2,5 in FY 1981,* 
The deputy administrator of EPA observed that 
^unstable and unpredictable" funding had 
been a major problem in the program- 37 In the 
Education for All Handicapped Children Act, 
Congress authorized a hike in federal fundjhg 
for handicapped education from 5% of the pro- 
gram's mandated costs in FY 1978 to 40% of 
these costs in FY 1982 and beyond. However, 
t federal appropriations for the program peaked 
, at about 12% of the costs in 1979 md have re- 
f mained at, or below that level in^ubsequent 
years.** 

Similar problems have been identified in 
other programs. Initial cost estimates for im- 
plementing Sedtion 504'^ requirements of 
equal access for the handicapped were placed 
at $6,8 billion in mass transportation alone, 3 * 
Subsequent federal regulations in tfifT area 
were designed to reduce these costs by al- 
lowing recipient jurisdictions more flexibility 
in providing equal transportation access. How- 
ever, the costs of the major alternatives stud- 
ied by the Congressional Budget Office re- 
mained in the multibillipn dollar range. 
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Funding shortfalls In the Sa/e Drinking-water 
Act have not approached this level of magni- 
tude, but the U.S, General Accounting Office 
did conclude that inadequate funding, ranked 
among the primary obstacles to itSy Effective 
implementation. 40 4 

A strategy of selective rrjmdate reimburse- 
ment, therefore, would fdcus on a few costly 
regulations of this type, where fiscal burdens 
are particularly large and where funding 
shortfalls clearly hamper attaining regulatory 
goals? For state and local governments, this 
strategy would provide substantial fiscal relief 
while, at the same time, avoiding some of the 
administrative problems posed by full 
reimbursement 

On the other hand, this strategy would also 
impose substantial burdens on the deficit* 
. ridden federal budget. In addition, it abandns 
the simplicity and deterrent potential of total 
reimbursement. Decisions over which regula- 
tions would or would not be reimbursed under 
this strategy would be largely arbitrary. The net 
could be cast much wider thah the four regular 
tions mentioned above- Inadequate funding 
also has contributed to implementation prob- 
lems under fedexnl hazardous waste and bill- 
board control programs, to' name only two. 41 
Ultimately, the number of programs that might 
be encompassed under this alternative would 
be determined by a difficult political balancing 
act with state and* local needs on one side and 
limited federal government resources on the , 
other. r 

NO MANDATE REIMBURSEMENT 

A third strategy continues the status quo in 
regulatory reimbursement. Although the feder- 
al government often helps, promote compli- 
ance with regulatory |pals tty providing grants- 
in-aid, there is no legal or moral obligation to 
do so for any regulation that is Constitutional 
and legitimate. The basic issue, under current 
practice, is whether the goafs and procedures 
' of a given regulation are appropriate, not what 
. level of costs it imposes. • 

This-position finds many adherents among 
defenders of federal regulations, m the case of 
handicapped" education requirements, for ex- 
ample, former Commissioner of Education Er- 
' nest Boyer has argued that the federal govern- 
ment is under no obligation to bear the costs 
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of requiring states to provide^services they 
should have offered all along. 'We're talking 
about rectifying an historifc oversight/' \\e ob- 
served, "just because the federal government 
identified the issue it doesn't .follow tfeat Wash- 
ington has to provide the funds." 4 *. Others 
have argued much the same position "With re- 
gard to Section 504. According to one accounjt, 
* some enfo/Cement officials believed that costs 
were i fl "irrelevant." "Someone's rights do not 
deplwd upon someone Rise's ability to pay," 
said one former Office of Civil Rights official. 
"It is a matter of the right to participate in 
After ican society/' 45 

.On the other- hand, defenders of existing 
funding practices need not hollj^the view that 
costs are irrelevant in federal programs. Many 
believe that the federal government should re- 
frain from imposing a requirement on state 
and local governments until it has considered 
the least costly means of advancing its regula- 
tory aims. In essence, this is the position of the 
Reagan Administration, which has sought to- 
ameliorate the costs of intergoverufnental reg- 
ulation by scrutinizing and relaxing regulatory 
standards rather than by reimbursing costs'. 44 

THE COMMISSION'S APPROACH 

.Having considered all of the arguments put; 
forth on behalf of these alternative sftategie's, 
the Commission recommends that all future 
additional costs imposed on state and local 
governments by federal .mandates by fully re- 
imbursed by the national government. Al- 
though the Commission supports the cost- 
cutting objectives of regulatory analysis, 
current ad hoc practices of mandate funding 
have not adequately addressed the problems 
resulting from excessive mandated costs. Expe"- 
rience has shown that the absence of legal re- * 
sponsibility by the federal government for reg- 
ulatory costs-has contributed to excessive 
regulatory growth and attendant problems of * 
poor regulatory performance. 

The Commission ateo views selective .reim- 
bursement of federal mandates as inadequate. 
This strategy has the disadvantage of imposing 
farge financial burdens on the federal budget 
currency, when 4t can l*ast afford it. Yet it 
lacks the merits of establishing a clearJplrinci- 
ple of federal responsibility for regulatory 
costs for any future costly programs. 
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Consequently; the' Commission strorygty/af- 
firms ti\e principle of federal resppnstbility for K ' 
mandated costs, but it b as carefully tailored its 
recommendation to current budgetary realities 
and to^ the administrative difficulties posecj by 

f fuir*reimbursement of all existing mandates v 
Jfys recommendation is limited* to costs* 
imposed on state. and local governments by fu- ' 
ture intergovernmental regulations. Tt)(£ re- 
striction avoids excefsive immediateM^inands 
on the deficit-ridden federal budget. while *i"v' ? 

ffnultaneously establishing an effective fiscal 

ideterceat to "future regulatory proliferatipn. >■ 
The, fecommendatipniis also . limited to frddU 
Jional 'direct costs ^ r^ulations, e.g., those ; 
expenses that; are clearly attributable to imple- 

.„ njenffng the regulation, abdve^rf i^eyqhd fay* » 
related activity tlialt would have been carried 
out in the absence 6i The federal foandate. Air 
though the CommissjOQ recognizes that such 
additional costs are difficult t^measore and 

^ d$fine>*it exj^erfs Jhat* appropriate .^iethodalo- 

. gies Will ie perfected by the Congressional 
Bucket "dff ice in jmpfernenting existing '"fiscal 
notes" J^islationT^e exctusjbn of ambiguous ; 
**in$rect'^^ losses °t eff icfericy and 

externalities, al^o fcimplifie^this task- Finally # 

'to strengthen implementation of this recom- - 
mendation by pdt^ttially reluctant federal ad- 
ministrators, it contains an action-forcing pro- 
vision: holding siafe:' and focal governments 
free from regulatory compliance for any futujf 
fecial mandated that ari unreimbursed. Tims * 
provision pr«£fttes justiciable grounds for 
challenging any future unfunded.mandates. 
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Restoring Constitutional Balance in 

Intergovernmental. ReguMton' ; 

Sie Commission- finds that the. newest form*, 
of /intergovernmerttaV regulation— the partial 
preemption, '^ha crosscutting grartt^ require?- . 
iiie^/tHji crossover fiscal sanction and the di-> 
rect ordei|-have been the source of consider- 
able Ljricnon and ^onfusiph *cfespUe their, 
•ostensibly Wegitiftiite foundation, in such 
r sourc^s of Congressional authority as the in- 
terstate commence clause {pVtiaVpreemptfons 
And direct orders) ^nd the conditional spend- 
mg^power (crosscutting reqUirements'aftd - 



* crossover sanctiorts), f he Commission believes 
that this intergovernmental friction and confu- 
sion have been exacerbated by static judicial 
*. interpretations narrpwly defining those func- 
tions of state and local governments that are 
constitutionally projected against federal intru-, 
$ion/ While at the s^me time vastly expanding 
the scope of Constitutionally sanctioned federal 
'prerogatives. * t 

The Commission Ms convinced that the new 
regulatory techniques represent major depar- 
tureV from past intergovernmental practice— 
noto^fy ir*a pragmatic sense but in a legal and 
institutional sehse as well. Therefore; 

*A.3(a) Reassessing Constitutional 

Boundaries ^ 
I The Commission recommends a reassess- 
ment of the legal doctrines delimiting the 
boundaries of national Constitutional authority, 
vis-a-vis the reserved powers of the States so 
that those reserved powers again become 
meaningful and viable. To help restore a sense 
of balance between >he levels of government, 
the Commission urg<fc reconsideration by the 
national legislative, executive and judicial 
branches of current interpretations of the com* 
merce and Spending powers as they apply io 
the newer and fnore intrusive forms of federal 
regulation, such as partial preemptions, cross- 
cutting grant requirements, - crossover junc- 
tions applied to federal aid and direct orders. 

A,3(b): judicial Interpretations : 

The Commission applauds the Supreme 
Court's recognition in National League of CK- 
Us v,: Utery, 42$ U.S. 833 (197*), that "Con- 
gryss may not exercise its power to' regulate 
commerce so as to force directly upon the 
*ta|ft# Hs choices as to how essential decisions 
regarding the conduct of integral government 
funwon* are to be made/' At the same time, 
howtver, the Commission finds that severar re- 
ce M Supreme Court decisions and many lower 
court judgments have eroded the bask Tenth 
Amendment principles expresed In the Nation- 
al League of Cities case. The Commission, 
therefore, expresses its hope that tb^ federal 
judiciary will revive and expand upon t he-prin- 
ciple* expressed in NLC v t Useryf particularly 
those addressing the "basic attribute* of 
sovereignty" ahd integral functions" of 
goverhment. » \ t 
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Although the Supreme Court in Skt v. Uiery 
Constitutionally limned Congress' power to 
regulate the states under the interstate com- 
merce clause, the Commission belif ves that in 
certain instances regulations promulgated un- 
der the conditional spending power may be 
equally ** injurious to state sovereignty. The 
Commission notes that despite vast differences 
between the grant, system of six decades ago 
and that which exists today, the Court has 
done little to/alter its original grant-in-aid doc- 
trines. Thus, giyen the substantial fiscal reli- 
ance of state and local governments upon fed* 
,eral financial aid and the orient intrusive nature 
of regulations attached To modern federal 
grants, the Commission expresses its further 
hope that the federal judiciary, when judging 
grantor-grantee; disputes, will recognUe that 
"compulsion" rather than "voluntariness" and 
"coercion" rather than "inducement" now 
characterize* many federal grants-in-aid and 
their requirements. 

< A.3(c): The Solicitor General's Role's* 

The Commlfsion recommend* that the Ad* 
ministration, through the Office til. Solicitor 
General, show special sensitivity, to the claims 
of stiff and local government in arguing or 
otherwise entering into relevant cases before 
fhe federal judiciary when such cases pertain 
to the newer and more intrusive forms of regu- 
lation describe* above* 



i _ , - r 

•Qeputy Under Secretary $Och f County Executive Mur- 
phy, ^nd County Supervisor Schabarum requested to be 
recorded as opposing this recommendation. Deputy Un* 
der Secretary Koch provided the following statement of 
her position, *¥ith County Executive Murphy concurring: 

It is the responsibility of the Solicitor Cefv 
eral to represent his client— the United 
States Government — in cases jn which the 
U.S. is involved, and to defend the best rn- 
r tefests of the U,S, as he sees them. The So- 
licitor General is not In a position to make 
' policy decisions by modifying his actions to 
take account of the interests of opposing 
• parties. In fact , this could be seen as running 
dhrctly counter to ht« duty. Such po*tey is- 
sues are properly directed toward Congress 
and tfye President Therefore; it is inappro- 
priate for ACIR to ask the Solicitor General 
to titer his manner of meeting his responsi- 
bility to the L/.S^Covernmem 4 a* this resolu- 
tion suggests, f 0 
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A.3(d): Supporting the State ana Local 

Legal Center 

The Commission recommeiids that state and 
local governments and their associations give 
full institutional and adequate financial sup- 
port to the State and Local Legal Center in Hs 
monitoring, analytic and training efforts and in 
fts efforts tofassisi in presenting common state 
and local interests before the federal courts. 

The new awe-inspiring growth in the quanti- 
ty and breadth of federal regulatory policy, like 
the growth in almost every area of federal^ en- 
deavor, could hardlyrbe called the product of a 
grand design— much less a grand Constitution- 
al design. Rather, regulatory expansion has 
been piecemeal — one requirement building 
upon another. Yet, grand design or no, each 
regulation must find justification in some 
portion of the Constitution. Thus, Congress' 
Article I, Section 8 charge to "regulate com- 
merce ... among Jbe several states . . ." has 
given rise to partial preemptions and—less 
' successfully— to some direct orders/* The so- 
called conditional spending power, contained 
in the same section, has been deemed an ade- 
quate Constitutional warrant for cr6sscutting 
grant requirements and for crossover fiscal 
sanctions. 

REASSESSING THE * 
CONSTITU/TUpNAL BARRIERS 

Neither the commerce nor spending powers 
are Constitutionally omnipotent, for Congress. 
. in exercising those powers, may not run afcyff 
of any other portions of the Constitution— in- 
cluding the Bill of Rights, one , of which, the 
Tenth Amendment, asserts that: 

The powers not delegated, to the , 
United States by the Constitution, 
nor prohibited by it to the states, are 
reserved fo the states respectively, 
orjo the people. 

Because the federal government is theoreti- 
cally one of limited powers,, the Tenth Amend- 
ment would appear, at face, value; to invest 
rather .substantial authority In the states. How- 
ever, that face value reading ignores the Tenth 
Amendment's rather 'dubious distinction of 
having been demoted in stature to the ranks of 
a mere Constitutional "truism" 4 *— more akin 
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to "conventional wisdom" than part of the 
''supreme law of the land.", Not coincidently, 
that downgrading was accomplished alongside 
the phenomenal New Deal upgrading of the 
commerce power. Hence, an amendment "fre* 
quently invoked to curtail'JCongress'] power to 
• regulate interstate* commerce" 47 had become, 
by mid-century, no more than a legal straw ' 
man. 

The Commerce Po^gr and the NIC Case 

In 1976, the Supreme Court at least tempo- 
rarily halted further erosion {of the states' re- 
served powers, ruling that: "Congress may not 
exercise its power to regulat^ commerce so as , 
to force directly upon the states its choices as 
to how essential decisions regarding the con- 
duct of integral governmental functions are to 
be made/' 4 * At issue in National league of Cit- 
ies v t Usery (NLC) were the 1974 amendments 
to \he fair Labor Standards Act that applied 
federal minimum wage and maximum hour re- 
quirements to most sfate and local employ- 
ees 4 * — clearly, a direct federal order to the 
states. Conceding the "plenary authority" of 
the commerce power over/'keas of private en- 
deavor/' the Court refused/ to grant the same 
absolute federal prerogative* to the states' 
public endeavors. Thus, it interpreted the 
Tenth Amendment's, reserved powers clause as 
shielding the states from commerce power- 
related 50 Congressional mandates that; 

1) regulate the "states "as states";" 

*2ftmpair certain distinctive "attributes* 
of state' sovereignty"; 52 and 1 

3) alter or displace the states' ability to 
"structure integral operations In 
areas of traditional governmental 
functions."* 3 c 

Not surprisingly, the NLC decisioi^was her- 
alded as a milestone in efforts to^ "rebalance" 
intergovernmental relations. It was, after all, , 
the first'major Tenth Amendment victory ih the 
federal judicial arena in decades. But the opin- 
ion also lacked dar fty an^ has beerva Source of 
endless confusion at the district, and appellate 
court levels, ^s well as a cause of deep conster- 
nation among state and local governments. 
The Court has left, uncertain what elements 
constitute the* "attributes of state sbveteign- 

* 



ty"; has failed to provide guideline! for identi- 
fying integral governmental operations; and, 
to the*disapptxmtment of many, has rathfcr nar- 
rowly (some would say rigidly) Interpreted the 
areas ^f traditional governmental activities.* 4 
Nevertheless, on the positive side, the Court's 
1976 decision has been successful in arresting 
further Congressional direct orders based on 
the commerce clause. 

Congressional mandates in the form of bla- 
tantly intrusive direct orders have been few in 
number. Moreover, many would contend that 
these most obvious directives have been the 
least of the state and loci gqvernments' regula- 
tory worries. But the commerce clause ha$ 
been the Constitutional wellsprfng of another* 
of the new intergovernmental regulatory tech- 
niques — partial preemptions, in which admin- 
istrative Responsibility is delegated to the 
states or localities, provided they meet certain 
nationally determined* standards. 

For all practical purposes, this sort of back? 
door commandeering is quite different from 
full federal preemption. It borders on man- 
dating state activity as opposed to- disallowing 
state activity. For Constitutional purposes, 
however, the coufts have tefitffed to vieVv these 
„ partial Congressional preemptions in a "com- 
merce power-as-usual" fight, despite a number 
of Tenth Amendment; NIC-type challenges. 

Regulating Through the 

Conditional Spending Power : 4 * 

In 1923, the Supreme Court heard the case 
of Massachusetts v. Mellon, 35 a challenge to a 
federal grant-in-aid program. The Court dis- 
missed the dispute by noting that r 

Probably, it would be sufficient to 
point out that the powers of the 
states are not invaded; sinite the stat- 
ute imposes no obligation but simply 
extends an option which the state is 

free to accept or reject If Con-^ 

gress enacted [the program] with the - 
ulterior purpose of tempting [the 
J. states] to yield, that purpose may be 
effectively frustrated by the simple 
expedient of not yielding. Si 

Though nearly 60 years old, that logic has be- 
come perhaps the most consistent line of de- 
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fense in cases protecting federal grant condi- 
tions.— the so-called "inducement versus 
coercion" equation. Later supplemented by 
the criterion that conditions of aid- need only 
be "reasonably related to a legitimate national 
purpose"* 7 (or Conversely, that "federal funds 
[may not be used] for purposes contralto 
general government policies""), the enhanced 
"Mellon test" has survived practically un- 
scathed through innumerable court battles. 

That a Constitutional test constructed to vin- 
dicate the simple and dwarfish grant system of 
the 1920s retains legal sway over a grant system 
characterized by complexity and^ giantism is 
not necessarily surprising. In fact, it may be 
justified in very' pragmatic terms. As Justice 
Benjamin Cardoza pointed out: '*. 



. . . To hold that motive or temptation 
is equivalent to coercion is to plunge 
the law into endless difficulties. The 
outcome of such a doctrine ft the ac- 
ceptance of a philosophical deter- 
minism by which choice becomes 
impossible. Till now the law has 
been guided by a robust coin m on 
sense which assumes the frJeoom of. 
will as a working hypothesis in the 
solution of it* problems," , 



Not every Constitutional scholar would 
agree with Cardoza and his judicial successors. 
For instance, Profesor A.E. Dick Howard has 
called such reasoning "simplisfc": 

It makes Constitutional limitation 
on Congress' power illusory by per- 
mitting Congress to do indirectly 
, what it cannot do directly. The prin- 
ciple is that'of unconstitutional con- 
ditions. Simply because government 
need not create a benefit (e.g., a de- 
duction from one's income taxes for 
charitable deductions), it does not 
follow that the government may at- 
tach such conditions as it pleases to 
-that benefit. Government may not 
require me, as a condition of taking 
the deduction, to. attach an affidavit, 
swearing that I do not believe in the 
* principles of world communism, ft is 
v rjo answer to say that l*have a 
"choice"— file the affidavit or forego 
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the deduction. Similarly the. Consti- 
tutionality of conditions attathed to ^> 
federal grants is not assured simply 
by declaring that a state is "free'' to « 
refuse the federal money if it objects 
to the condition." 

Evert such *trong*crltics as Howard would 
probably not object to the bulk of clearly stat- 
ed, program-specific grant conditions. The fed- 
eral government, most would contend, has a 
perfectly legitimate interest in seeing that its 
funds are effectively, efficiently and Constitu- 
tionally spent. In such cases, the "qaveat emp- 
tor," Mellon approach to grants is, arguably, 
quite proper. It is with regard to. the newer 
forms and effects of conditions that many crit- 
ics, including this Commission, deem the older 
legal tests no longer adequate. 

Thus, certain. conditions may be said to cross 
the line between inducement and coercion by 
virtue of Impinging on some aspect of state 
sovereignty , An excellent example is provided 
by the National Health Planning and Resources 
Development Act of \974 as applied to the 
State of North Carolina. 

At issue was the act's requirement that 
states, in exchange for receiving funds, regu- 4 
late the construction of both public and private 
health facilities as well as the purveyance of 
public and priyate ^health services. North 
Carolina argued that these aspects of , the 
program 

... crossed the line from inducement 
to coercion and was a violation of 
the Tenth Amendment and the Su- 
preme Court's decision in the Stew- 
ard Machine Company case, The 
state argued that the requirements to > 
regulate private institutions violated . 
the state constitution and that by 
proposing the sanction of withdrawal 
of Medicaid and other health care „ 
funds the state was placed in the . 
untenable positron of having to 
amend its constitution or forego sub- 
stantial federal funding for health 
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If a state's constitution is not integral to its so 
ereignty, what is? Yet, the District Court, in 
( decision affirmed, by the Supreme Court, dis- 
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mlssfcd North Carolina's contentions, noting 
that;! v 

i Simply because one state, fyy some 
bddity af its constitution rnayfce pro- 
hibited from compliance is not suffi- 
tent ground to invalidate a condi- 
tion which is legitimately related to a 
national interest sought to be 
achieved by a federal appropriation 
ancf which does not operate adverse- 
ly to the rights of the other states to 
comply." 

Court reasoned t A at: 

wifre [it] not so, any state, dissatis- 
fied by some valid federal condition 
on a federal grant could thwart the 
Congressional-purpose by the expe- 
* dient of amending its constitution or 
by securing a decision of its owrvsu- 
, preme court* The validity of the pow- 
er of the^ federal government under 
proper Constitutional power doe* 
not exist at the mercy of the state 
constitution or decision of state 
courts - \ 1 

Such reasoning, if at fact value Constitutional- 
ly logical,* *shows\ little sensitivity toward the 
^difficulties of amending state constitutions and 
reversing state judicial opinions: 

Another feature of the Health Planning Act, 
felt by many to be Vjnduly coercive and, by 
some, unconstitutional, is its crossover fiscal 
sanction— failure^ to Comply with program re- 
quirements w&y endanger continued funding 
of other, distinct aid programs.* 4 It is just that 
feature that Lewis Kaden finds not only unique, 
byt assails as being thci most objectionable of 
all conditional techniques in terms of "re- 
stricting state choices" and distorting state fis- 
cal decisions.* 5 Yet in response to a 
Montgomery County, MD, challenge, a district 
court declared that: 

The act imposes no civil or criminal 
penalties on such states or their offi- 
cials. While the withholding of feder- 
al funds in somc£ instances may re- 
semble the imposition of civil or 
criminal penalties and while eco- 
nomic pressure may threaten such 
havoc to a state's well-being as to 
cause the federal legislation to cross 



■ the line which divides inducement 
fronj coercion, that line is not 
crossed in this case. Nor does the act r 
displace local initiative with federal » 
directives. The act mandates essen- 
tially a cooperative venture among 
the federal government and state 
and local authorities." 

Another vexatious issue arising under the 
conditional spending power is the ability of the 
federal government to add to, or alter a'grant 
agreement. According to grant law expert 
Richard B. Cappalli; 

, ' An important grant principle which \ v 
deviates from traditional contract 
rules, is that one partner, the United 
States, can unilaterially modify the 
terms of the. relationship during the 
term of the grant. By statute or regu- 
lation the Ignited Stat-es can impose 
additional "• obligations -imder the 
agreement; although Constitutional 4 
restrictions on the impairment of 

contracts limit ,that pp^r.* 7 

'.»< ■ . 

Under certain circumstances, the federal gov- 
ernment may thus change the rules of the 
game after the grantee has already bought into 
the "contract." Though unemployment ins'ur-' 
ance coverage is not technically a grant, it pro- 
vide* a leading example of this potentiality. 

It> 1970, Congress extended unemployment 
insurance coverage to state employees in Hos- 
pitals and higher education" and in 1$76, to all 
' staje and local employees." After over 40 years 
of participation in the program, the effect of •• 
the amendments was to offer a Hobson's % 
choice to the states: . 

1) to conform and tax themselves 
and their political subdivisions the 
costs of employment benefits, or 
2) to fail to conform and accept the 
utter demise of the states' existing 
unemployment compensation 
program.. 71 

Given such an-^ 
cally forced t 
cost. 71 




States we r& practi- 
and at considerable 



REASSESSMENT A MUST 

The foregoing analysis of the commerce and 
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conditional spending powers provides ample 
evidence that those twin founts of Congres- 
sional authority in the regulatory area have 
been stretched far beyond the broad bounda- 
ries assigned them a generation ago. The 
newer forms of intergovernmental regulation 
•were developed, largely designed and duly en- 
acted by the national legislative* branch. They 
were implemented and legally defended by the 
executive branch, and they clearly— with only 
ones exception— have been "determined by the 
courts to be Constitutional. 

The time has come for both of the poltiical 
branches of the national government along 
with the. federal f'udiciiry— eac| operating in 
its way and in its proper f unctional sphere— to 
begin a thorough reassessment of the current, 
mainstream interpretations of the commerce 
and conditional spending powers as they relate 
to the new regulatory devices. Without such a 
reappraisal, the Tenth Amendment may well 
prove to be a permanently impotent protector 
of state (and local) rights. * 

JUDICIAL INTERPRETATIONS « 

Going beyond the needed reappraisal by the 
three' branches of the national government, 
the Commission urges in the second part of 
this recommendation that the Supreme Court 
assume the special "responsibility, when rele- 
vant cases arise, of reexamining the implica- 
tions for the entire governmental system of the 
string of recent decisions eroding N£C, and of 
the other cluster of cites that struggles labori- 
ously to remain true to Mellon. 

Current Court doctrine holds that to suc- 
ceed^ any Tenth Amendment challenge to fed- 
eral regufatory legislation basfed on the com- 
merce power "must satisfy e*3^of [the] three 
[NIC] requirements": 

First, there must be a showing that > , 
the challenged statute regulates the 
"states as states." Second, the feder- 
al regulation must address matters 
that are indisputably "attributes of 
stata'sovereignty." And third, it must 
be apparent that the states' comply 
• * ahCe would directly impair their abil- 
ity "to structure integral operations *^ 
irvareas of traditional functions. " n 

Because* three rather vague and obviously 
pliable requirements must be met to dispute a\ 
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federal law, successful challerrtws have been 
limited, as noted previously*, to^lirect orders. 
Thpugh regulatory in nature and base*d upon 
the commerce power, partial preemptions are 
imbued wth certain legal "twists* that distin- 
guish them from direct orders, for instance,' 
with partial preemptions, such as- those con- 
tained in the Clean Air and Surface Minirig 
Control acts, it is exceedingly difficult to makfe 
the case that regulations affect the "states as 
states." Rather, they legally affect private par- 
ties f hrough the states: ; v 

If a state does not Wish Lto submit a 
proposed permanent* program that \ 
complies with the act and im p l er ; 
mentlng regulations, the full regula- 
tory burden will be borne by the fed- v 
eral government. Tbus,-there*can be> / , 
no suggestion that the act commas ■ 
- doers' the legislative process of the 
states by directly compelling them to; , . 
enact and enforce a federal regula- " " 
toty program. 71 ' V, , ■/ 

In the case of partial preemptions, the courts 
have relied on Congressional findings J*»at cer- 
tain problems substantially affect /Interstate 
commerce and therefore are legitimate Con- 
gressional concerns," Of course, the courts 
have been acquiescing to Cdngresslonal regu- 
lation of commerce for nearly half a century.' 
However, "the more unique aspect s of partial 
preemption— the involvement Of the states~>- 
also has been giveXjudicial, blessing^ Hence,, 
quite apart from negative Tenth Amendment 
usurpation -Issues discussed J **previously < the 
courts actually have treated partial preemp-, 
tions posithrfy— even to the point of vowing 
them aslnsflnces of federal deference 4b state 
authority: * * x - 

In enacting the Clean A/r Ac/ \, 
Amendments of 7970, Congress at- 
tempted to foster a symbiosis be- 
tween two perceived needs. First, 
Congress wanted to preserve the bar, 
sic state and local control of the de-\ 
sign and enforcement of air pollution 
regulation. Besides a deference to 
the states,,such a state role per- 
mitted more awareness of individual 
and locaf problems in formulating 
pollution abateme'nt plans." < 
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Needless to say, the generally positive judi 1 ; 

cial view of partial preemptions is hot-shared 
• universally by legal experts. In fact, Lewis B. 
' Kaden sees the device as an effective limit on % 

the states' basic right to choose among those 

services they feel best meet the needs of their 

citizens. ... 

For all their diversity of method, 
". what these provisions share is the 

feature of "federalizing^ or "com- v y 
« mandeering" the 'basic decisionmak r 
ing processes of state government, ' 
obliging subnatibnal legislators>and 
execu$ive "officials to enact statutes 
\> or adop| administrative regulations, 
■v according tplthe design and stand- 
' , ards .setj by the federal $o^em- : r y %.::A 

....rrteht^y^toe^ 
JvVitete'^^ 

•;^;J;to the se rvjce of 'a- '-f ederat^iVec- 'f'/''^'. .'• 

* " tion-~as' when a statQ is prdered; ; to"\, .,*•'•• 
:i ,' pass a law/ establish a regulatory .V*.'. 
\ agency, promulgate a regulations or : 
• f ; ^ exbend an allocation of funds ac- 
cording to, federal design in yyays de- 
v scribed above—this fundamental ca- 
. pacity for choice is Inevitably • 
' reduced/* ' 

^According to Professor Kade^'s logic, then, . . 
some (though not all) partial |freempti0ns may 
be viewed as meeting each of the NLC tests for 
a valid Tenth Amendment challenge ot the : 
commerce power. firs^ ••ti^-'^ci^e'/st^e*:.- 
as states, for clearly they influence the instru- 
mentalities of the states— their legislatures and ;* 
executives. Second, by extension, partial, ] 
preemptions address matters that are indispu- 
tably attributes of state sovereignty: What,; af- ■ v 
te^r all, could be a .mor*^ indisputable attribute 
of * sovereignty tftap^e 1e#5^^ [ ' 

making process? Finally, in redufctn^ the states'' 
capacity for choice, :pjr^^ 
their ability to sir.uctu><i?/if>tegr)ii' op^>atidns3>; ; -;' ; 
preferred way*;' ; • '• 

Turning to the conditional Spending power; - 
the federal courts have upnelcf -.j|s e^ension to 
highly intrusive program-specrfft regulations, 
to crossover fiscal sanctions, to ^chartge^VIn 
grant conditions after a recipient has ( joined in 
an .aid program, and to crosscutting condi- 
tions— as was noted earlier. These decisions 
reflect a persistent effort on the part of the ju- 



diciary to sustain the Mellon dictum that a 
grant is a quasi-contractual relationship be- 
tween the donor and donee involving recipro- 
cal obligations for both and allowing the recip- 
ient to protect its Tenth Amendment rights by 
refusing ^participate in the aid program. 

|n effect, the constraints placed on the con- 
ditional spending power are fewer than those 
on the commerce power^frlenCe;^the Court's 
prediction In NIC that Congress might accom- 
plish certain objectives through its spending 
(asid fey extension, taxing)^prerogatives that it 
could no't accomplish through the commerce 
" clause was borne out when the 1976 amend- : 
•merits- to the Vnerriployment in)hitrance Act 
::W(e^'-cltalI.enged.".'. In 1930 the Supreme Court 
refund to review a IbWer court'-s upholding of. 
the amendments extending the act's coverage 
to state and local employees on theigrounds 
f that the program was technically f oluntary 
-and, therefore/ hot subject to Tentb Amend- 
ment restriction. 77 Such decisions have 
prompted Pro to lament that 

^iiCv^-in'':#(«y 1 ' vessel waiting to be filled 



up 

Related to thfe idea that Congress may b£ 
^bi*)td :chan||e'' '^irant xbitditidh^ Jn- m itf-stream 
is the problem of unclear Cohgressional inient. 
jn certain instances, a state or locality initially 
could not possibly have realized the extent of a 
law^^obiiga^ given the ambiguities of stat-'. 
utbry fan gu^j^V Just such a scenario was 
iplayied out quire recently over the terms of the 
Deyelopmentally Disabled Assistance and Bill; 
of Rights Act of i$7!& Significantly, in this case, 
the Supreme Court, did; acknowledge ceftain 
limitations on the sp^ndmg- povyer: > 



et thus r^ests on whether the ^a\te 
volufttarHy and knowingly accepts 
* the tefms of' the ^contract" . . Ac- ' 
m cgrdtngly, if Congress Intended to 
i mpbse a cond ition on the grant of 
feidefal monies t it must do so 
unarnbiguously»^ ;v 

* At issue in f^)ifthuni\^e Stfapf k^-Hos^ 
pitat v: Hatdefmm w*$ ti^ 
ponent of the 1975 act. i^j^a^^pi^^i, 
to the challenge, ciajSsulized Jft^ttife. c|uotati0ft 
;a1bo>e^b^ 



in terms of legislative "findings"— repre- 
sented, .at most, .a Congressional preference 
and, in the absence of language specifically 
saying so, could not be construed as a condi- 
tion of aid. Congress was thus admonished for 
its tendency to favor statutory obscurity. More- 
over, the Penphurst decision could potentially 
set "the stage for attacks on administrative im- 
plementation of grant strings — through regula- 
tions, guidelines, etc.— on the ground that the 
agency has imposed duties beyond\ those in 
the relevant statute itself.",* 

Two additional statements madeVby the 
COu/t in Pennhurst could— if developed in' 
subsequent cases— have a profound effect., on 
future': judicial rulings relating to grant 
requirements: 

First, Justice Rehnquist's majority 
• opinion, warned that: "Though Con- 
gress' power to legislate under the 
spending power is broad, it does not 
include surprising participating, 
states with po'st-aeceptance or 'retro- 
active' conditions."* 1 

While it is unclear what would constitute a 
" retroactive" condition under the first stipula- 
tion, it is at leak conceivable that: 

[t]aken seriously, this approach 
would call into question basic fea- 
tures, of the grant system such as en- 
* : actmfcnt of new cros^utting condi- 
tions* which apply to existing 



programs 



Second, a footnoted suggestion in 
'^Pennhwst. warned that* "{t] here are" 
Jimifs on the' power of Congress to 
impose conditions on the states pur- 
suant to its spending power." 13 



Whether qr not the footnoted statement may 
be taken as an intimation that the Court, in the 
future, w*U be disposed to '<ft|j up the empty 
NIC vessel" is impossibie to know— a footnote 

^P&es not a strong precedent-make. "Still," ac- 

- cflrdin^ to Prote 

>>Co"u'it footnotes are often hafbingtffs of things 
to come; and ;thlt particular statement may 
force lower courts to take more seriously chal- 
lenges to grant conjlitlons based on state sov* 

/vefe^hty^rouho^^^** \ : ;-j. <v : <\; . 



v." 



It is entirely possible— even quite prob- 
able—that Pennhurst, like NLC, may lie fallow 
for years to come. The Court's" total record on 
commerce and spending power issues, after 
all, has been less than amenable to subnational 
positions and more than deferential, oyer the 
long run, to Congressional actions. Moreover, 
no matter how disposed the Court might be to 
change long-standing positions, good, tightly 
woven cases on whfch it might act are surpris- 
ingly few and far between. The Court may be 
the ultimate arbiter' of Constitutional issues, 
but it must rely on the sound and timely argu- 

} mentation of others. » 

,>■ In light of the seemingly aberrational status 
thai NLtT and Pennn urs Aeem to occupy, the 
Commission believes that the federal judiciary.* 
whfn judging grantor-grarrtee disputes, shoula 
acknowledge that "compulsion," not "volun- 
tariness," and "coercion," not "inducement," 

* have dominated the relations between disburs* 
er and recipient in many grant-in-aid programs. 
The Commission emphasizes that National 

i League of Cities v. Usery should not remain a 
unique decision. Its precepts regarding "the 

, basic attributes of state sovereignty" and the 
"integral functions" of state government need 
revitalization anji a real elaboration. Moreover, 
attempts to establish some parameters for they 
conditional spending power, such as tho$e 
made tentatively in Pennhurst, should be con- 
tinued. Without judicial action j|n both of 
these fronts, the Tenth Amendment protec- 
tions afforded to states (and localities) will be- 
come not much more than a hollow promise. 

A mm FOR THI 
SOLICITOR (GENERAL 

The executive, branch through 4tfe Depart^ 
ment of justice is in a position to help the fern 
era! judiciary become itiore sensitive to the 
systemic effects pi their decisions affacting 
interg^ernmental regulation. The Solicitor 
General's Office not only defends the federal 
government fttefbir«; the Supreme Court but 
may«also intervene with "friend of the Court" 
briefs in instances where the national govern- 
ment is not a direct party to a dispute On oc- 
casions, the Solicitor General is requested to 
present a brief, as was the casein Thornburgh 
v, Casey,* 5 In fact,. the Supreme Court in that 
.case relied primarHi^r^the Solicitor General's 



argumentation in reaching and rendering its 
decision sanctioning the right of state legisla- 

. tures to reappropriate federal grant funds. 
During the past few years, the Department of 
Justice has entered such diverse cases as those 
involving mortgage interest rates, thefbuildtng 
of nuclear power plants, corporate takeovers,* 
a state's labor-management law, and the appli- 
cability of the federal Age Discrimination in 
employment Act to state and local govern- 
ments. Each of these cases pitted the scope of 
the commercej power against a gate's/ police 
powers. The first three invblWd a$ battle 
between corporate interests and state inter- 
ests. In all five, the Department of Justice's in- 

' tervention favored upholding the primacy of 
f he tommerce?power ove'r state interests. On a 
controversial social issueV however, the Justice 
Department recently filed briefs in support of 
the power pf state and local governments to 
regulate abortions without prohibiting tbem. ,r 
Department, of Justice intervention in cases 
to which it is not a party clearly is common- 
place. Against the backdrop of recent deci- 
sions as well as several earlier ones in which 
the, Department of Justice joined, the Commis- 
sion urges that the Administration, through the 
Solicitor General's Off ice, show special sensi- 
tivity to the claims of state and Heal govern- 
ments in arguing or entering relevant cases, es- 
pecially when such cases involve the newer 
forms of federal intergovernmental regulation. 

•STRENGTHENING THE \ 

STATE AND LOCAL LEGAL CENTER 

Finally, the Commission strongly urges states 
and local governments and their associa- 
tions—both national and statewide — provide 
vigorous institutional and adequate fiscal sup- 
port for the recently established State and Lo- 
cal Legal Center. This unit, at least in part, 
gfew out of a 1980 Commission, recommenda- 
tion that called on the states and their locali- 
ties, among other things, to establish "jointly 
on a permanent basis a state-focal legal de- 
fense organization* with adequate funding, 
professional staffing and appropriate assist- 
ance from states' attorneys, general, to monitor 
and institute legal action opposing coercive 
conditions attached to federal grants and intru- 
sive Congressional exercise of the commerce 
power."" '» 

This proposal was defended on grounds that 



states and localities need to maintain "a vigi- 
; lant posture against coercive federal actions/' 
'to assert themselves especially in the ffderal 
. judicial area "skillfully, repeatedly, forcefully 
and cooperatively," and to scrap the hit : or- 
miss, ad hoc approach to mounting a legal ap- 
peal against arbitrary federal regulatory . 
actions. •* * \ 

InVtarch 1981, the issue of inadequate legal 
defence of state-local interests was raised at 
the mid-winter meeting of the National Associ- 
ation of Counties by spokespersons from the 
National" Institute of Municipal Law Officers. 
Subsequently, the "Big Seven" took up the 
matter and through the nonprofit Academy for 
Jp. State and/Local Govemments a report wa> 
drafted for their consideration in the early 
summer of 1981. The authors consulted with' 
representatives of various state and local asso- , 
ciations, states' attorneys general, former Su- 
preme Court clerks, ex-Solicitors General and 
Justice Department "lawyers, among others, 
and from these meetings emerged the central 
recommendation pf the report :-Hhat state and. 
local governments pool their resources to cre- 
ate a small public interest J^gal center con- 
cerned primarily with Supreme Court issues.' 0 
In the fall, the executhje directors of the seven 
sponsoring public interest groups adopted the 
report and "began the Y recess of making its 
' recommendations a reality."' 1 

The Board of Trustees of the Academy for 
Contemporary Problems voted to allocate 
$150,000 over two years to help establish such 
a cer\ter and in September 1982, the Pew Me- . 
mdrial Trust announced a major matching 
grant to aid in getting the center underway.' 1 

Thus, an idea' has become an institu- 
tion— the State and Local Legal Center. Yet, 
given the array of cases it could well face, its V 
initial early reliance on outside financial help, 
and the potential for diagreement among the 
sponsoring organizations as to what should be 
the foci of the center's attention, the Commis- 
sion^trongly recommends that state and local 
governments both singly and through their na- 
tional associations give unstinting policy- and 
financial support to this fledgling unit. The 
center faces its most crucial period in the years 
immediately ahead. A safe passage through 
this perilous periocTVttrdep^nd heavily on the 
extent of moral and monetary support the par- 
ent public interest groups provide, 
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Part fl" 

A REFORM STRATEGY FOR THE 
NEWER FORMS OE 
TERGOVERNMENTAL REGULATION 

Over the past 20 years, there has been a sub- 
fantial .expansion of both the ends and means 
of federal regulation of state and local govern- 
ments. Prior to the 1960s, federal conditions 
were commonly attached to individual grants- 
in-aid to assure fiscal and programmatic ac- 
countability in using federal' funds. More 
recently, however, Congress has enacted 
regulatory statutes greatjy extending the feder- 
al presence into a variety of new fields. As this 
report details, many ofjhese programs utilize 
important new regulatory techniques, 
including: ( • 

o crossover sanctions, in which the 
failure to comply with the require- 
ments of one program may result in 

. the reduction or elimination of aid 
funds provided under other 
specified programs, as exemplified . 

* by the national 55 mile per hour 
speed limit and the National Health 

. Planning Act; 

d partial preemptions, which establish 
a national federal regulatory pres- 
ence, but authorize states to imple- 
ment the program if they adopt 
standards^ least as stringent as the 
federal ones, as provided by the 
clean air, clean water and OSHA 
laws;/ | ♦ 

□ direct orders, which mandate state 
or local actions under the threat of 
criminal or civil penalties, as in. the 

• Equal Employment Opportunity Act; 
and 

* a crosscutting requirements, which 
apply generally to many or all assist- | 
ance programs/ including bans on 
discrimination on the grounds of 
race, sex and handicap^ environ- 
mental impact statement proce- 
dures; Davis-Bacon Act- prevailing 
wage rules; and many others. 
The -Commission finds that these newer 
forms of federal intergovernmental regulation, 
'both singly and in combination, raise serious 

27fl 
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questions about the Constitutional limits of . 
federal and state authority that have yet to be 
addressed adequately, ignore the political 
principles that undergirded the conventional 
concept of cooperative federalism, and inject 
an excessive element of federal compulsion 
into a range of intergovernmental relation- 
ships. The Commission further believes that 

• these newer forms raise special problems in 
their implementation, in -part because of their 

. departures from past practice and their more 
intrusive intervention into the affairs and oper- 
ations of subnational governments. Because 
each involves a differehi approach to achieving 
national regulatory objectives, the Commission 
is convinced that each type must be treated 
separately, establishing a body of principles 
that applies to pertinent provisions of existing 
federal grant and regulatory statutes and that 
serves as a guide to future efforts, of "national 
policymakers in drafting and enacting rpgula- 
tory legislation. ^ 

Recommendation ft. 1 , • " 
Eliminating Crossover Sanctions in 
Federal Grant Statutes 

The Commission finds that Congress has 
used the crossover sanction mechanism in sev-* 
eral federal programs since 1965. The uses of 
, this device have become a source of much 
concern among observers at all levels of gov-, 
ernment, who believe the penalty mechanism 
is excessively coercive and confrontational fti 
character. Serious objections §lso have been 
raised about the practical effects of this device, 
which /nay invofve'penaities so severe that 
they can scarcely be invoked. Therefore, ... 

The Commission recommends that Congress 
sepeal the provisions of grant statutes that au- 
thorize the reduction of termination of funds 
from other specified grant programs, as well as 
from the grant programstipulating this re- 
quirement, when a recipient government fails 

' to comply with all of the conditions of such a 
program. The Commission -believes that such 
provisions after drastically the traditional legal 
concept under which each grant is viewed as a 
quasi-contractual relationship, freely entered 

- into but with differing obligations for the 
grantor and grantee that are clearly established 
by the statute authorizing such relationships in 
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the program area covered by the grant. More 
specifically, the Commisfion recommends 
that, among others, the relevant provisions of 
the Highway ■eautification Act of IMS (23 
U.S.C. 131), the National Health Planning and 
Resource Development Act of 1974 (42 U.S.C. 
30tm(d))y the Federal Aid Highway Amend- 
ments of t974 (23 U.S.C. 154), the Education 
for All Handicapped Children Act of 1975 t29 
; U.S.C. 141$), and the Clean Air Act Amend- 
ments of 1977 (42 U.S.C. 75*S(c) and 7$ If) be- 
amended to restrict the cut-off of funds in the 
event of noncompliance to the specific aid pro- 
gram containing the requirement. * * 

i ;'' t j 

In this recommendation, tie Commission 
seeks to halt utilization of the<c*ossover sanc- 
tion technique for enforcing compliance with 
certain federal regutations t ,The crossover sane- 
tion device imposes a fiscal penalty such that 
failure to comply with the requirements of one 
program results in the reduction or elimination - 
of grant funds in a specified set of other feder- \- 
al aid programs. It is thus distinguishable fforrf 
penalties attached to ordinary grant require- 
ments, which reduce or terminate only funds 
associated with the specific program in which a ' 
violatio n occurs, and from crosscuttipg're- 
qttuffments, sticli as those \vhich prohibit dis- 
crimination in the use of grant funds on the ba- 
sis of race, color, national qrigin, sex, age and 
physical handicap, which apply to federal 
grants in generaj. Such requirements are" not 
affected by this recommendaitorrf * 

Significantly, the introduction of crossover 
sanctions was a relatively recent occurrence In * 
the intergovernmental grant system. The first 
major program to use the device was the High- 
way Beautificjation Act of 1965? and it subse- 
quently was adopted in at least four additional ' 
programs during the 1970s. 

Although all of the programs cited in this 
recommendation make use of the crossover 
sanction technique, they differ somewhat in 
their specific provisions. The Highway'^auti- 
fication Act of 7965 provides that states shall 
lose a portion (10%) of various highway assist- 
ance funds tf they fati to remove certain road- 
way signs and advertising, compensate affect- 
ed sigh owners, and otherwise comply with the 
provisions of the act. Under the Federal Aid 
Highway Amendments of T974 (as "further 
amended by RL 95-599), states can lose 5% to 




10% of their funds under three different trans- 
portation grant programs if they fail to assure 
that a growing proportion of drivers obey the 
national 55 mile per hour speed limit. This pro- 
vision currently is being phased-in over a*five- 
year.peried, with the requirement that,in order 
to avoid the penalty, a greater percentage of a 
state's drivers obey the speed limit each year. 
in addition, the law also authorizes federal in- 
centive grants to exemplary states as a further 
encouragement to enforce the speed limit. 

Under the National Health Planning and Re- 
source development Act of 797-*, states «are 
subject to having funds from a broad assort- 
* ment of federal public health programs with- 
held if they do not establish an acceptable net- 
work of health planning and certification 
agencies. This withholding of funds is to be 
phased in over a four-year period once a state 
is found to be in noncompliance, with grants 
reduced by 25% the first year, 50% the second 
year, and so on. 

Two crossover sanction provisions were 
added to the Clean Air Act in 1977 to supple- 
ment other, legalJy suspect, enforcement pro- 
visions. One provision limits federal transpor- 
tation grants to noncomplying state or local 
governments, except for certain projects relat- 
ed to air quality improvement. The second pro- 
vision provides for withholding federal sewage 
treatment grants from nbnattainment areas un- 
der some circumstances. 

The penalty provision in the Education for 
All Handicapped Children Act is somewhat dif- 
ferent 4fom the above.provisions because it af- 
fects only stales choosing to enter the handi- 
capped aid program. Once they ,have done so, 
however, failure to comply with the elaborate 
requirements of the act can result in with- 
holding funds for various other elementary and 
secondary education programs' providing as- 
sistance to handicapped children* 

Existing statutes, then, vary somewhat in 
their application of specific penalty provisions. 
The common use of the crossover sanction 
principle in all of these programs, however, 
represents a striking departure from traditional 
grant-in-atd practice, which confines penalties 
for noncompJinace to the specif ic^ program in 
which a violation occurs. Yet, in spite of this 
leap to a new level of federal financial coer- 
cion, legislative a^fcfption of the crossover 
sanction device often was not considered care- 

_ 279 



fully by Congress. As Chapter 3 of this report 
demonstrated, such inattention was especially 
true for the penalty, provision included in the 
highly intrusive National Health Planning and , 
Resource Development Act of 1974. Research 
on the passage of the Education for All Handi- 
capped Children Act also indicates the crosso- 
ver sanction in that law was not a major topic 
of deliberation." 

While often overlooked at the time of pas- 
sage,- the crossover sanction device has since 
become the focus of considerable concern 
among specialists in grant law and bv state and 
local government officials. Professor Lewis 
Kaden writes that "Congress has recently at- 
tached a much more elaborate range of condi- 
tions and penalties for noncompliance" to fed- 
, eral grant programs, of which crossover 
sanctions play a prominent role. "Taken to- 
gether/' he cqncludes^'these measures ... 
have altered the shlpe -of the federal sys- 
tem."* 4 Partly because of its crossover provi^ 
sion, Thomas Madden writes that "The Health 
Planning Act intrudes "J*>| state and local op- 
erations to a greater degfee than almost any 
other grant program." He notes that actual im- 
plementation of the program's penalty "would 
cripple a state's efforts to maintain health care 
assistance for citizens of that state."" 

Intrusiveness is not the only complaint 
lodged against the crossover sanction device. 
^ The Commission firmly believes that the tech-" 
nique exceeds the proper limits of the Con- 
gressional spending power In particular, it 
represents a marked departure from the tradi- 
tional legal theory of the grant. Scholars agree 
that #ie Constitutional limits of the spending 
power, remain ''somewhat vaguely defined by 
the courts, but according to one analysis: 

If the limits within which Congress 
< has traditionally exercised the condi- 
tional speeding power are not to be 
breached,pe condition imposed . . . 
must fall within one of two general 
categories. The condition must be ei- 
ther reasonably related to the goal> 
• * ... of the spertding^pTogram or designed 
to prevent use of iederal funds for 
purposes contrary to specified poli- 
cies of the national government. " 

That is, the courts have held grant-in-aid re 
qufrements to be Constitutidnal if they are rea 
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sonably related to assuring that federal funds 
are spent by the states according to the pur- 
poses defined by Congress in the act or to as- 
suring that funds are not used te contravene 
overarching Constitutional or federal objec- 
tives such as nondiscrimination. Under ordi- 
nary grant requirements, the courts have held 
that such conditions do not violate the Consti- 
tutional separation of state and federal govern- 
ments because the states are not legally com- 
pelled to obey such a regulation if they choose 
not to accept the individual grant to which it is 
affixed." In the case of crossover sanctions, 
however, a state may be in full compliance 
with the regulations governing one jfederal 
grant-in-aid program but still be subject to a 
reduction or withholding of funds in that pro- 
gram due to a failure to comply with all provi- 
sions of another wholly separate program. 

This situation might be compared tp that of 
an individual who holds a credit card account, 
auto loan, and home mortgage from a singly 
bank.*, If <a crossover penalty applied to tw 
credit .card account, the customer would be 
subject to foreclosure oofnis home and auto- 
mobile for, noncompliance with a credit card 
requirement, even if the terms of thos^agree- 
ments were never violated;- As Lewis Kaden 
bbserved: 

Subjecting the state to a loss of var- 
ious forms of , , . aid if it fails to meet 
< .'. . elaborate standards (in a separate 
program] certainly resembles a "civil 
penalty" imposed on the "state or its 
officials."" ■ U 

The Commission finds that crossover sanc- 
tions are objectionable for another related rea- 
son. As thapter 2 demonstrated, the legal 
theory of traditional grants-in-aid postulates a 
quasi-contractual relationship. That is to say, 
the law of grants has varied in) certain impor- 
tant respects fsom the pure theory of a con- 
tract as it has evolved through common law 
practice. Butilemenls of a contractual rela- 
tionship dpTfppear to 7 be present in a grant-in- 
aid agreement. To the extent that this is true, 
both parties to the transaction should be aware 
of their legal obligations at the outset. As the 
Supreme 'Court observed recently in the 
Pennhurst decision; ''Though Congress' power 
to legislate under the Spending Power is 
broad, it does not include surprising partici- 
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pating states with post-acceptance or 'retroac- 
tive' conditions/'** Because federal programs 
containing crossover provisions frequently 
have been established subsequent to state ac- 
ceptance of the separate programs subject to 
the crossover penalty, the technique appears 
to constitute such a "retroactive" condition. 100 
Finally/ the Comrhftsion believes that the 
practkakobjections to the crossover sanction 
device ire just as significant as objections 
based on legal principles- The device is often 
ineffective because the federal government has 
a powerful pragmatic interest in not employing 
the sanction. Invoking the penajty places the 
federai-government in the awkward positional 
undermining one set offederjl interests— 
which are served by the prpgr^ms^ subject to 
withholding — in pursuit of goafs served by a 
separate program which contains a crossover 
sanction provision. 1 * 1 , Accordingly, as *Rtchard * 
Stewart observes, "there are serious -political 
and buraucratic obstacles * to actually 
terminating federal grants or making the threat 
of termination credible." 102 He notes that such 
provisions rarely are invoked. Similarly, a CAO 
analysis of the crossover penalty attached to 
the 55 mile per hour speed limftxoncluded: 
"State officials doubt this sanctionWill ever be 
used ; ... To use the sanction cowfe be coun- 
terproductive to the; basic intent of the law." 103 
In short, the Commission finds that the mecha- 
nism is suspect on Constitutional grounds and 
counterproductive to national goal?. Mainte- 
nance of a sanction so severe that it is difficult 
to invoke when needed is at best impractical 
and at worst serves to undermine respect for 
law. 

The Commission recognizes that the courts 
thus far tiave upheld use of the crossover sanc- 
tion strategy when it has been le^gally* chal- 
lenged. It is also aware that defenders of the 
device maintain it is necessary tq^ establish an 
effective penalty for noncompliance in marty of 
the cases where it is employed. Many oif these 
programs provide only small amounts of grant -* 
funds themselves, they argue, so withholding 
those would ex§ryfelatively little pressure on 
noncomplying stifle and local governments. In 
addition, most of the programs affected by 
crossover sanctions are related to the mandate. 
Defenders question, for example, whether the 
federal government should continue financing 
highway construction in areas which fail to 



meet air pollution standards. 

These arguments were highlighted in Con- 
gressional debate on the Highway Beautifica- 
tiop Achof 1965, which was the first program to 
utilize the crossover sanction device. Although 
adoption of a crossover penalty was subject to 
little Congressional deliberation in several lat- 
er programs, this was not the case with high- 
way beautificition. As Chapter 3 demon* 
stratedrCongress— responding to Presidential 
pressure— utiNzqji the penalty because earlier 
incentive grants to states to encourage the r*r 
duction of highway signs had/proven ineffect- 
ive. Simila? ly, a crossover penalty was "added to, 
the Ctajn Air Act in 1977 to bister its enforce- 
- m^nt mechanisms and to reduce reliance On 
Constitutionally suspect * direct order 
provisions. 

The courts, in turn, ha^ve upheld these provi- 
sions when grant recipients have challenged 
? their legality, althoijgvtte Supreme CouA has 
not ruled decisively on tie subject. For exam- 
ple, the 6onstitutionality|>f the Highway Beau- 
tification Act was upheld in federal district 
court in 1974. Returning to legal doctrines 
outlined iq the 1920s and 1930s, the Court 
ruled that the penalty did not "irresistibly com- 
pel" the state to participate in the program and 
/that state prerogatives reserved under the 
Tenth Amendment were not ."impermissibly in- 
vaded." 164 Likewise, the Constitutionality of 
the National Health Planning Act was upheld 
in Worth Carolina v. Zalifaho™ 5 and 
Montgomery County, MD, v. Qalifano^ 
^ Notwithstandiag these arguments and legal 
decisions, the Commission strongly supports 
elimination of crossover sanctions, in grant leg- 
islation. In its View, legal doctrhies on the fed- 
eral spending "power developed several dec- 
ades ago are no longer adequate to ^feal with 
today's complex web of intergovernmental fts- 
, cal transfers and with the oroflife rating array of 
intKJsive conditions that accompany them. Re- 
r alrzation of this situation is beginning to ap- 
* pear in certain .court decisions, notably " 
Montgomery Co., MD, v. Califano.** 7 These 
doubts, the Commission believes, form thfe ba- 
sis ^r a legal curtailment of the crossover 
sanction mechanism. 

Quite apart from ultimate judicial interpreta- 
tion* of the crossover penalty, Congress, in the 
opinion of this Commission, should refrain 
£rom using such a questionable technique. Ai- 
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though worthy goals may be served by this de- 
vice, Ihe basic principle of Constitutional 
government requires that- the means of 
governmental action be as appropriate as the 
aims of Such action. Moreover, Congress 
should be aware of the practical limitations on 
using this penalty and recognize its tendency 
to undermine other Congressional objectives. 
Crossover sanctions, this Commission empha- 
sizes, violate the! letter and the spirit of the 
Const itutionaj protection of state autonomy - 
and undermine the goal of cooperative 
federalism. ' • 

Recbmmendation 6.2 * *« 

Improving the Effectiveness of Partial 
t Preemption Programs 

The Commission finds that the principle of 
federal partnership has not been effectively re- 
alized in many of the recent intergovernmental 
" regulatory programs that make use of the stat- 
utory device known as "partial preemption." 
In such programs— major examples of which 
include tfie Clean Water Act, the Clean Air Act, 
the Surface Mining Control and Reclamation - 
Act, the Resource Conservation and Recovery * 
Act, the Safe Drinking Water Act , and the Oc- 
cupational Safety and Health /4cf— state gov- 
ernments are authorized by federal law to 
develop and implement plans for the achieve- 
ment of national environmental, health and 
safety standards. 

In theory, this approach' provides a useful 
tool for^reconclling the independent status and 
varied circumstances of the 50 states within the 
federal system with the need to advance im- 
portant national goals. It is on the basis of this . 
theory of "cooperative federalism" that such 
programs have been accepted by the Supreme 
Court as proper exercises of the national pow- 
er to regulate interstate commerce without " 
abridging the 10tr\ Amendments 

Rather. than being administered on a coop- 
erative basis, however, the Commission finds* \— 
that such programs often have resulted in 
intergovernmental 'cpniliet, confusionand ex- 
cessive intrusion by the federal government 
into state legislative} administrative and 'politi- 
cal processes. On the basis of this assessment, * 

The Commission recommends that the Com 
gress and the President recognize that the de- 
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vice of partial preemption can be property and 
successfully employed only in areas where 
Congress identifies broad national regulatory 
goals, while leaving primary responsibility for 
devising appropriate systems of implementa- 
tion in the hands of the states. To this end, 
such programs must utilize regulations al- 
lowing states considerable flexibility in se- 
lecting among alternative effective and appro- 
priate means for achieving national goals, in 
light of regional differences among the states 
and particular conditions unique to each state. 

To be administered effectively, such partial 
preemption programs require the fori coopera- 
tion and Joint effort of the federal and state 
governments in both planning and implemen- 
tation. Therefore, in instances in which states 
are expected to assume a co-regulatory rote, 
the Commission recommends**thaf the Con- 
gress and the President provide for a system of 
improved consultation and coordination be- 
tween the states and the federal government 
by: : 

a authorizing participation by states at 
an early stage in developing federal 
intergovernmental regulations and . 
program standards; / ' 

o providing for a system of joijtf stand- 
ard setting or of st^te concurrence. • 
in developing national program 
standards, while recognizing the ul- 
timate authority of the •federal gov- 
ernment to issue such standards in 
the event of irreconcilable conflicts; ' 

-a establishing joint committees of fed- 
eral and state officials to review 
each program, Identify implementa- 
tion problems, and advise the cogni- 
zant department or agency head on j 
appropriate remedies; 

o jjfbrporattng realistic statutory time- 
tables for issuing federal regulations 
and for state compliance with feder- 
al standards; and 

□ providing states with adequate ad- 
/ vance notification of available feder- 
al funding to assist in meeting state 
program costs. 

To assure that opportunities for state partici- 
pation are extended on a truly voluntary and 



cooperative basis, the Commission further rec- 
ommends that states be authorized to elect the 
option of direct federal administration without 
incurring any other legal or. financial penalty. 
More specifically, the Commission recom- 
mends that Sections 107, 110, 11 X 17£, and 316 
of the Clean Air Act of/1970 and Section 303, of 
tlie Feder^yMUter Pollution Control Act 
Arriendmerfll Bamended to conform with this 
cooperative ^MKiple. 

Finally, the Commission further recom- 
mends, that, ir^hose few program areas in 
, which rigid, uniform /national standards and 
implementation systems are clearly necessi- 
tated, the Congress consider fuU federal 
preemption, standard setting and administra- 
tion, while allowing for mate administration by 
contract. ^ 

In recent years, the federal government has 
turned -frequently to a new approach for ad- 
ministering its regulatory standards: the partial 
preemption. Simply defined, federal partial 
pnyjmption statutes establish minimum na~ 
W^PIl regulatory standards, but authorize the 
states to continue to be responsible for regula- 
tory activities if they adopt standards of their, 
ovyp whicf| are at least as high as the natiojjew 
ones. Should a state iail to adopt or enforce 
sucK standards, a federal agency would apply 
national standards -within the st^te.'^AIthotigh 
the exact p^cedures vary frorro" program" to 
program, all contain this commdn element: if a 
state doesn't do it, then Washington will, 
w As indicated in tH^ introductory chapter of' 
this repoFt, the Commission has identified 
^ome 13. major partial preemption programs 
enacted since 1965 — the great majority of them 
f since 1970. (These are listed in Figure 7-1). The 
greater number oi these programs deal with 
some aspect -pf environmental protection. 
Their enactment reflected a belief that many 
states were making inadequate progress io the 
environmental tfield uncler preexisting, and 
generally less stringent, federal and state laws. 
J For similar reasons, the partial preemption de- 
- , vice also has been applied to such varied fields - 
as the protection of worker health and safety 
ahd the inspection of meat and poultry. 

In principle, partial preemption programs 
advance goals of general* najfional concern, but* 
allow states some 'degree of latitude in tailor- 
ing the specifics of regulatory policy to fit their , 



Figure 7-1 
* ~ Major Statutes of •> 
Intergovernmental Regulation 
, Utilizing the Partial Preemption Strategy 

Water Quality Act ■ 1965 
Wholesome Meat Act 1967 
Wholesome Poultry Products 

Act 1968 
Clean Air Act Amendments * 1970 
-Occupational Safety and Health 

Act ., 1970 
Federal Insecticide, Fungicide, 

and RodentlcWe Act f 1972 
Federal Water Pollution Control 

Act Amendments N 1972 
Endangered Species Act • 1973 
Safe Drinking Water Act * 1974 
Resource Conservation and Re- 
covery Act 1970* 
Surface Mining Control and 

Reclamation Act » . . 1977 

National Energy Conservation 

Policy Act , 1978 

Natural Gas Policy Act 1978 



7 * 



particular situations. Moreover, they also^llow 
national policies to be administered by state 
arid local personnel. Thus, they— like the 
-grant-jn-aid programs which preceded them 
historically — were regarded initially as useful 
tools df "cooperative, *federalisni." This yjew 
was apparent in the judgement readered by Ar- 
thur W. Macmahoi*, a distinguished professor 
of public administration/ in a book published 
in 1972: 

An arrangement that has begun 
and should spread allows for state 
control which goes further than the 
countrywide national rule. The latter 
continues to apply unless the state 
law and its administration are com- 
prehensive and acceptable. This rep- 
resents an important advance in fed- 
eralism. It recognizes the need fer 
national standards in many fields; at 
the same time it is an invitation for 
- the states to dof. 10 *. . . 

This same philosophy is apparent in the for- 
mal statement of purpose 6i many of these 
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statutes. For example, the Dean Air Act begins 
by noting that "the prevention and control of 
air pollution at its sburce is the ffrimary re- 
sponsibility of state and local governments If 
continues, However/ that "tederal financial as^ 
sistance and leadership inessential for the de- 
velopment of cooperative federal, state, re- 
gional and local programs. . . 
- It is on the basis of just this view that such 
statutes have won the approval of the Supreme 
Court as an appropriate exercise of the corn- 
amerce power. For example, the Court has 
denied that the .Surface Mining Control and 
Reclamation Act coerces states into accepting 
federal regulation in abrogation of Tenth 
Amendment protections. In Hodel y. Virginia 
Surface Mining and Reclamation' Association 
(1981), the Court reversed a finding at the dis- 
trict, level, noting: 

Jf a state does not wish to submit a 
ptoposed permanent program that 
implies with the act and imple- 
menting regulations, the full regula- 
tory burden will be borne by the fed- 
eral government- Thus, th f ere can be 
no suggestion that the act comman- 
deers the legislative processes of the 
states by directly compelling them to 
enact and enforce a regulatory pro- 
gram. . . , The most that can be said is 
that the Surface Mining Act estab- 
lishes a program of cooperative fed- 
eralism that allows the states, within 
limits established by federal mini- 
mum standards, to<enact and admin- 
iste^their own regiJlatory progranis, 
structured to meet their own particu- 
lar needsv 

K ... Congress ccxrfd Constitutionally *. 
have enacted a statute prohibiting 
any state regulation of surface coal 
mining. We fail to see why jtherSur-r 
face Mining Act should become Con- "I 
stitutionally suspect simply because . ] 
Congress chose to allow thte states a 
regulatory role/ 11 

Actual experience under many of these pro-' 
^grams, however, belies the theory of coopera- 
tive action. Rather, than fostering partnership, 
partial preemption programs have frequently 
created intergovernmental confusion and 
antagonism, and produced slow progress to- 
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ward the achievement of national goals. One 
41 study of air pollution policy concluded that: 

Tlie Clean Air Amendments of 1970 
'•^ took far 'tpo rigid and polar an ap- 
|^ proach to "cooperative" federalism, 
' with the result that there has been 
> very little cooperation. Under the 



legislation, the federal government * 
has dictated standards and left im- 



plemention in the first instance to 
the states and in the last to the/edef- * 
al government, with too little room 
for interaction in-between. 113 

.This same vfcw was echoed in a General Ac- 
counting Office study, based upon a survey of 
, state administrators .of five environmental pro- 
grams: the Clean Water Act, the Clean Air Act, 
the Resource Conservation and Recovery Act, 

Aht Safe Drinking Water Act, and She Federal 
Insecticide, Fungicide, and RodentiCide Act 
The CAO concluded: 



Overall, tfte EPA-state partnership 
envisioned by the Congress has not 
materialized. The causes of the poor 
' relationship between the states and 
EPA are many and varied, t^ut the , 
message from state environmental 
officials is loud and clear — the EPA- 
state partnership needs help. 113 

Thus, a variety of sources suggest that partial 
preemption programs require modification if 
Mnnecessary regulatory burdens are to be re- 
duced and national policy objectives are to be 
realized. Three— the C7ean Wafer Act, the 
Clean Air Act and. the Safe Drinking Water 
Act — were included in the listing of the ten 
most burdensome regulatory programs identi- 
fied by the impact studies summarized in 
Chapter 5 of this report. The "green book" 
prepared by the National Governors' Associa- 
tion, which made recommendations to the 
President's Task Force on Regulatory Relief, of-* 
fered specific proposals for reforms affecting 
the Clean Air Act, the C^lean Water Act, the Re- 
source Conservation ~and Recovery Act, the 
Wholesome Meat Act and the Whole$ome 
Poultry Products Act.' 14 
" A number of proposals have been advanced 
'which/ this Commission believes, coufd reduce 
many of the intergovernmental tensions that 
have arisen in connection with partial. 
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preemption programs. If faithfully imple- 
mented, th,ese recommendations could in- 
crease the effectiveness of polity implementa-, 
4ion . andj at the same time, eliminate 
unnecessary regulatory burdens on .the states 
and localities. * 

INCREASED FLEXIBILITY 

The foremost justification fpr bringing the 
operation of partial preemption programs clos- 
er to the theoretical' ideal of cooperation, in 
the view of many critics, lies in assuring states 

• greater flexibility in selecting among alterna- 
1 tive effective and appropriate means for 

achieving- national goals. Conversely/ the lack 
of such flexibility, under existing rules has been 
a. frequently noted problem. The General Ac- 

# counting Office, survey/mentioned previously, 
found that: & , 

The states believe that EPA has not 
given them the flexibility to adapt 
I their programs or unique character- 
/ istks to the national regulations. 
V Nearly two-thirds of state environ- 
mental officials identified the inflexV 
bility of regulations and guidelines as * 
significantly impeding their 
programs. 115 

furthermore, the CAO noted that: 

The consequence of writing regula- 
tions for a national audience with 
markedly different characteristics is 
that those regulations do not fit any 
state well The more specific the reg- - 
ulations, the more troublesome the 
fit. . . *" While the task of writing na- 
tional regulations is admittedly not 
an easy one* theycan be made more 
flexible. 1 "- 

A variety of exampies^might be offered to 
illustrate thq charge of federal inflexibility in 
applying statutory standards. During the late 
1970s, the Office of Surface Mining interpreted , 
so narrowly the I'st^te window", under which 
state plans could gain acceptance that only 
three such programs— those of Louisiana,. Mis- 
sissippi and Texas— won fulhapprovah These 
states had 'cloned^the act/' one agency official 
explained ," r The same problem appeared in 
the Environmental Protection Agency's inter- 
pretation of requirements for the approval of 
stat£ hazardous waste management programs 



under the Resource Conservation and Recov- 
ery Act. According to the National Governors' 
Association: VJ * 

' , ■ . ' 

Although RCRA requires the states " : 

to adopt standards "that provide - 
substantially the same degree of hu* 
man health and envirohmiental pro- 
tection" as the federal standards, 
EPA is demanding that the states rep- 
licate tjieiederal rdles Congress 

intended that the states have the re- 
sponsibility, for carrying out permit 
and enforcement functions under 
JICRA. EPA is forcing states tp discard - 
their rules, developed over years of 
experience. State program^ should 
be required only to 'demonstrate ac- 1 
ceptable levels of -health and envi- 
ronmental pVoteetion. States should 
not be forced to adopt rules identical 
with federal standards, 111 

Some of the most Jfcrious difficulties have 
arisen in connection witfe state implementation 
of the Clean Air Act. As the National League of 
Cities noted in its submission to th£ Presi- 
dent's Task force on Regulatory Relief 

State Implementation Plans (Si Ps> 
must contain all pfbgtams, rules and 11 
regulations to lie T55trtid by state and 
local government that Wfll : lead to/at- 

* tainment of Jiationat air quality ' 
' standards by specific deadlines. 'Vir- 
tually every element fn the SIP, in- 
. <*cluding each individual operating 
permit, require* a complete SfPrevk 

v sion. This entaik*iengthy public * 
hearings and other federal adminis- 
trative procedures which are ex> 
tremely time consuming and duplica- 
tive of state and local efforts. 

*The requirements leave virtually 
every state and local regulation and 
permit in a state of legal uncertainty 
for months or years, and have had a 4 
chilling effect on industrial expan- 
sion and on innovative poflutton 
cbntrc\I efforts. Furthermore, in or- f 
der to be ''federally enforceable'*, 
state and local regulations and per- 
mits must be exceedingly specific, 
which leads to unnecessary rigidity ^ 
in pollution control; requirements. 1 " 
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A variety of proposals already pave beeo ad- 
vanced with the aim of increasing state'flexibil- 
ity in particular partial preemption programs. 
The National Association of Counties, for ex- 
ample, has indicated strong support for the 
Safe Drinking, Water Act, and recognizes that 
the EPA may specify an appropriate treatment 
technique. At thtfsame time, it contends that 
the ETA should illow the use of a comparable 
alternative treatment technique which can 
achieve national performance goals. 1 " In the 
case of the Clean Air Act, the National League 
orCities and many other state andMocal groups 
urge that EPA recognize state' or local operating 
permits made pursuant to. generic rules con- 
tained irva State Implementation Plan, thereby, 
eliminating the need for individual site-specific 
SIB revisions. 1 "- 

• As noted in Chapter 4 of this report, a variety 
of legislative, administrative and judicial forces 
have been involved in pushing toward exces- 
sive specificity and rigidity. In certain in- 
stances, broad legislative mandates have been 
interpreted narrowly by executive agencies. 
Hence, there are cases in whichVonsiderable 
progress might be mad© through executive 
branch action. 

To cite one recent reform, proposed rules 
published by the Office of Surface Mining 
would eliminate the so-called v state .window" T 
and replace it with a system that would allow 
states to adopt any provisions that.* re as effec- 
tive as the f ederal regulations. States would no 
longer be required to duplicate the specific ap- 
proach taken in the federal regulations. 1 " 

Yet in many cases, as Chapter 4 also indi- 
cates, the inflexibility of environmental regula- 
tions may have resulted from Congressional di- 
rection. As an example, GAO cites, the 
testimony of the Conference of State Sanitary 
Engineers- •• 

t 

The Safe Drinking Water Act does not 
permit the necessary flexibility to the 
Administrator or to the state to ad- 
dress the problems of small systems 
« in a technical or professional frianner 
and to use reasonableness. 1 "* •• .. _ 

In such instances, statutory revision will be re- 
quired. A general stance for appropriate policy 
development has been suggested by the Na- 
tional Governors' Ass6ciatron. NGA has cau- 
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tioned that there" should be highly compelling 
reasons to justify federal regulations that 
preempt the policies adopted by state and lo- 
cal officials and voters. At the same time, it 
ted: * V 

In cases where Congress deter- t 
mines that^federaj. preemption of 
state laws is in the national interest, 
the federal statute should accommo- 
date state actions taken before its 
enactment. Provision should be" 
. made to permit states that have de- 
veloped stricter standards to contrn- % ' 
ue to enforce them and to permit 
. states that have developed substan- 
tially similar standards to continue to 
adhere to them without change. 134 

CONSULTATION AND COORDINATION V 

Providing some additional ^ffexibj 
gram implementation is an etsenti. ^ 
to improving the operation of partial preemp- 
tion programs. A nqmber of additional meas- 
ures, however, also art*- needed especially t 
ones that open up better channel of commu- 
nication between Washington and the states. 

Although partial preemption programs re- 
quire close cooperation between state and na- 
tional authorities if they are to be implemented 
successfully, many state officials feel that their . 
views have been ignored. According to the 
CAO's analysis: 

The common threa^Jnterwoven 
throughout these various managerial 
obstacles is the strongly held convic- 
tion of state environmental officials 
thatVEPA does not involve them di- 
rectly in %e decisionmaking proc- 
esses which govern their programs. 
As justification for greater state input 
into these processes, state officials 
point to EPA regulations and guide- 
lines that negatively affect sjate pro- 
grams by making unreasonable -de- 
mands on state resources. As a resujfr 
of not having their input, state envi- 
ronmental officials believe they are 
the forgotten partners and are skep- 
tical of new EPA initiatives. That atti- 
tude, left unchecked, could have sig- 
nificant ramifications for the 
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EPA-state partnership, it is those 
Same officials who rfltlst defencfcthe 
j programs and justify the resources 
and enabling legislation to carry 
them out at the-state level.* 25 

In light of these^ findings, GAO has recom- 
mended that - 



. the Administrator, EPA, establish 
as a high priority in the agency, in 
conjunction with state representa-\ 
tives, a formal program to improve u 
the EPA- stat e^ partnership, including 
... establishing procedures tp en-* 
sur;e that early state agency input is 
Solicited and*considered before any 
action is taken having a direct bear- 
ing on state program implemen- 
- tation. 1 " V - \ 

State and local government officials, too/ 
Hive indicated a strong desire for full and early 
involvement In developing federal policies and 
rules. In the view of the -National Governors' 
Association, successful development of nation- 
al enfergy and eoviron mental policies 

* - , .requires the early, effective and 
sustained participation of state" and 
local governments. Essential to this 
participation and federal-state part- 
nership is a system of "consultation 
and concurrence" between the 
states and the federal government in 
ail areas, of national energy ahd envi- * 
ronmental policy. 127 

Essential elements of such a system, inlhe gov^ 
ernors' view, include procedures for the pre-." 
is^iance review by states of federal energy and 
environmental regulations and programs* 
standards as well as an adequate opportunity 
for state review and comment on federal regu- 

. latiqns and program criteria. 12 * 

In recognition of the existing problems that 
might be fruitfully attacked by joint effort, the 
GAO has also recommended creating joint 
EPA-state committees for each program, to per- 
form general reviews, identify implementation 
problems/and advise the EPA Admiusitratbr. 12 * 

Aln the sjme spirit, the NGA has proposed 
creating joint federal-state task forces to insur^ 
effective<<:6mmunication on matters of energy 
and environmental policy. 130 ; 



Another source of friction and poor perform- 
ance could be removed if Congress took spe- 
cial carjin establishing statutory timetables for 
v issuingTBgulations and program standards by 
federal agencies and in fixing deadlines for 
state compliance- As Noted in Chapter 4 of this ^ 
study, the process of rulemaking is extremely 
complex, with the' time necessary to bring a* 
new regulatory program into operation meas- , 
ured in years, rather than months. Nt)t infre- 
quently, executive branch agencies 'have 
overrun the "tfme limits set for them by 
Congress— sometimes, though not always, be- 
cause thTe deadlines were unrealistic ^ ^ ( 
Missed deadlines hurt effective program irfw 
fomentation and can expose states and l9carf^ 
ties to financial or legal penalties- The Ceneril 
Amounting Office survey of state environment 
tal officials noted; ! 

Nearly, ail environmental program** 
have been affected to some extent by 
EPA's fate issuance of regulations* 
State officials identified* this as the \ 
f greatest single obstacle to the martA '* 
^gen^ent of their programs. 131 

Although this problem is widespread, ft has - 
• been particularly troublesome in connection , 
with tHe Clean Air Act, because Washington 
must examine every change in state implemen- 
tation plans, in a 1981 memorandum to the 
Task Foree on Regulatory Relief, the President 
of the National Conference of State Legislators 
v ob,sej 



>er^d: 



[er the current regulations, states 
required to submit each and ev^ 
ery revision of tReir State Implemen- ♦ 
tation Plans to EPA for review and 
approval. This requirement is 
burdensome and has resulted in un- 
due delays with EPA processing run- 
ning nine to 12 months with >ome re- 
, visions pending two yea^s or more. 
These delays result in states losing 
the aJbility to deal effectively with 
'state air pollution problems. 132 

EPA's 'traditional backlog of hundreds of 
state pf an revisions constitutes one of the ma- 
jor sore points between the states and Wash- 
ington. As a solution, the Western Governors' 
Policy Office has urged that federal approval of 
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state plans be automatic after»90 days, unless 
EPA specifically objects. A number of state 
groups have backed a similar change incorpo- 
rated in a draft bill (HR 5252) introduced hy 
Rep, Thomas A, Luken into the 97th Congress 
and supported by the Administration^ 133 

A similar problem has emerged in the pro- 
grams*of other agencies. For example, another 
CAO report noted that statjfes were having 
trouble meeting the timetable established un- 
der the Surface Mining. Control and Reclama- 
tion Act because, the Department of Interior 
had missed its own statutory deadlines for 
issuing* program regulations. On this basis, 
CAO recommended that the Congress amend* 
the law to grant states additional ,time to cjevelr 
op their programs and Interior time to review 
them/ 34 

* In a general comment on regulatory issuance 
schedules, the National Governors' Associa- 
tion has noted: * 

Implementation of federal regular 
tions at thfc state level often requires 
m ^ significant program or administrative 
' changes, Sjate laws or regulations 
may need to be revised. Additional 
funds or staffing measures may be 
required. Forms and procedures 
must be ^developed and imple- 
mented. Computer systems may 
need to be modified and staff must 
- be trained or retrained. Often com- 
plex plans or application* must be 
developed and reviewed. All of these 
steps take time and many cannot be- 
gin until the federal regulations be- 
come final. Without adequate lead- 
time; program implementation' may 
be inefficient and inaccurate. Unreal- 
istic schedules increase public dissa- 
tisfaction and complicate the devel- 
opment ' of Accessible • and 
accquntable programs. 135 

■ » 

r Frequent regulatory change^, the NGA noted, 
make matters even worse. Jts report on regula- 
tory problems noted that, between November 
20, 1975, and January 7, 1976, the Federal Reg- 
ister contained 31 EPA * air pollution 
itetns — more than ope for every working 
day. 13 * I 

- As a general rule, the NCfA h$s proposed that 
states and localities should be given at least six - 
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months for th£ implementation of new proce- 
dures involving no further federal action, and 
at least 12 months where there is a require- 
menHor federal review of state proposals and 
plans, as there is in most partial preemption 
programs. 137 * * - 

Past experience also suggests that statutory 
deadlines for attaining sojne federal environ- 
mental policy goals were unreaitstically short. 
The NGA has made specific recqmmendatiotis 
regarding the extension of deadlines estab- 
lished under the Clean Water Acf N the Clean 
Air Act, and the Safe Drinking Water Act 131 

A third source of state and local dissatisfac- 
tion i involves thr availability of grant-in-aid 
funds. Many partial preemption programs 
impose substantial cotfs which can be de- 
frayed, in part, through federal assistance. In 
many instances, however, progress toward na- 
. tional goals has been hampered because feder- 
al funds wree not made available in a timely* 
manner. 

A lack of resources at an early stage of imple- 
mentation can seriously impede achieving fed- 
eral goals. For example, the Environmental Pro- 
tection Agency was unable to obtain the 
authorized funding for carrying out hazardous 
waste management programs under the Re- 
source Conservation and RecoveryAct of 1976. 
Because of inadequate funds and staff re- 
sources, many states were very slow to devel- 
op waste management programs. Unless ade- 
quate assistance is provided, many stales have 
indicated that they may not be able to accept 
Responsibility for executing the act, 11 * Given 
the special character of partial preemption pro- 
grams the Commission finds this response an 
understandable one. 

According to the GAO survey of state envi-* 
ronmental officials, uncertainty about fufure 
federal funding* is an even greater obstacle to 
program management th^n th*s lack of ad'e\ 
quate funding. Doubts about the continuation 
ol sufficient federal support for environmental 
programs have been an obstacle to winning 
state passage of necessary enabling legisla- 
tion. 140 Six states and the District of Columbia 
< thus far have refused to take responsibility for 
administering the Safe Drinking Water Act. 
Fear of a future cutoff federal funds is one of 
the chief reasons, according to the deputy dP 
rector of EPA's drinking water program. 141 * 
Budget cycle*, personnel .procedures, and 
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the necessity for long-range planning make ef- 
fective program management difficult unless 
the availability of resources is known well in 
advance. 142 In this regard, some of the most se- , 
rious 'difficulties have occurred in connection 
with the construction grants authorized under 
the 1972 Clean Water Act, which is also far . 
the most costly federal environmental man- 
date. Historically, construction grant funding 
hps fluctuated widely from year to year, 
causing much disruption in state programs. 143 

A further aggravating factor^ according to 
GAO, has been a pattern of Mate awarding of 
EPA's annual environmental grants. Some 
states have contemplated or actually termi- 
nated employees carrying out federal regular 
tions because. of delays in receiving grant 
funds.* 44 , 

To alleviate these difficulties, this Commis- 
sion has previously recommendied that .Con- 
gress take steps to reduce funding, uncertain- 
ties, including establishing * a two-year 
appropriation 'cycle for grant programs that are 
amenable to suph a cycle, and setting budget 
targets for programs two years beyond the cur- 
rent budget year. 14 * 

ASSURING VOLUNTARY PARTICIPATION 

Although the foregoing recommendations; if 
faithfully Implemented, would go far toward 
restoring a spirit of partnership to the opera- 
tion of partial preemption programs, this Com- 
mission and 'others believe that more funda- 
mental reforms are in order in certain ca&es. . 
■ The legal arrangements established under 
some of the most far-reaching partial 
preemption programs pose serious threats to 
the autonomous legal status of tfre states with- 
in the American federal system/ Hence, as a 
matter of Constitutional or philosophical prin- * 
ciple, the provisions of certain key environ- 
mental statutes merit scrutiny and revision. 

This coritentiop'requires that a sharp differ- 
entiation be made between the normal partial 
preemption program and fhose few which util- 
ize the more coercive variant that some have 
termed ' legal conscription/' 14 * The Occupa- 
tional Safety and Health Act is a typical in- 
stance of the former; the Clean At r Act stands 
out as the preeminent example of the latter, 

The OSHA law, like all partiil preemption 
statutes, begins with an asserting of federal au- 

/ 
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thority over the workplace environment. State, 
jurisdiction is preempted, and the Secretary of 
Labor is given responsibility -for developing 
and enforcing national standards related to oc- 
cupational health and safety. 

Once involvement by the states has been le- • 
gaily foreclosed, however, they are allowed 
back in— on terms specified by the federal 
government. That is, states are authorized to 
develop and errforce their own workplace " 
health and safety plans if they are at iea$t as ef- 4 _ * 

fective as the national standards. Financial as- 
, sistance is provided to make this option more 
enticing, * y . 

Similar arrangements are followed in the " 
great majority of programs using the partial 
preemption formatter example, the Resburce 
Copservation and Recovery Act of 79*5 pefmits 
a- state to regulate hazardous wastes if its ex- 
isting or proposed program meets federal 
standards. -Financial assistance is available to 
states choosing to develop and implement 
state plans. Otherwise, federal regulation of 
hazardous wastes is instituted. ' 

As Dubnick and.Cltelson point out, state / 
participation under such arrangements is vol- 
untary; although state discretion— once frr- 
volved in a program— is often quite low. 147 To 
a considerable degree, then, program dfeci- 
si^makingk under this variety of partial pre- 
emption jflrrallels the traditional, contractual % 
theory pf a categorical grant-in-aid. Participa- 
tion on the part ofaa staters not forced, even 
though there are strong incentives, Approval 
on the part, of the national government is con- 
ditional but, if funds are provided, certain pro- 
grammatic requirements must be followed. 

Experience shows, moreover, that where 
states are free to choose to develop their own 
plans or feave the matter in federal hands, 
many will opt for the latter course. Less than 
half of the states operate federally approved - 
and support OSHA programs. Apparently, 
some regard the federal offer to pay half the 
costs of a state program as insufficient to bring 
them into this complex and troublesome policy 
field. 14 * Similarly, according to a recent count, * 
the federal government inspects meat in 24 
states and poultry "in 28 states under the partial 
preemption provisions of the Wholesame Meat 
Act and the Wholesome Poultry * Act 
respectively. 144 - ' 
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In sharp contrast, the Dean Air Act .makes 
no pretense that state 'participation is volun- 
tary. Rather, the full legal authority of the fed- 
erar government is employed to cperce state 
involvement find compliance. Under ' Section 
107(a) of the CAA, each state must submit an 
implementation plan which, specifies "the man- • 
ner in which national primary and secondary 
air quality standards will be achieved and main- 
tained within each air*quality control region in 
♦ffte. state/' This charge is repeated in Section 
"Yl0, which further specifies the grounds under 
which the Administrator shall approve or dis- 
approve a state plan, and also provides that he 
shall "promptly prepare and publish proposed' 
regulations setting forth an implementation 
plan, or portion thereof, for a state" which has 
failed to meet the statutory requirements,. 

Enforcing industry compliance with plan pro- 
visions \s basically entrusted to the states. 
However, Section 113 provides for federal en- 
forcement where widespread violations indi- 
cate that a state has failed to enforce its plan 
effectively. Some administrators and judges 
also have construed this section as granting 
EPA the authority to compel states to enfoice 
federally drafted StP revisions. Sections 176 
and 316, added by the 1977 CAA amendments, 
bring financial pressure to bear by barring cer- 
tain transportation, air pollution and 
wastewater treatment grants to states which 
have not submitted and implemented a fully 
adequate SIP: 

Although the Clean Air Act temains 'unique 
in its scope and power,, similar provisions are 
" found in a portion of the. Federal Water Pollu- 
tion Control Act (or Clean Water Act). The 
FWPCA, which was in many respects modeled 
upon the Clean Air Act, mandates in Section 
303 the development by states of water quality, 
standards for instrastate waters, subject to re- 
view, approval and revision by the federal EPA. 
However, states are authorized — but not re- 
quired — by Sectfon 402 to administer their own 
permit programs to control the discharge of 
-pollutants into navigable waters. As of early 
1?82, 23 states and territories still had declined , 
to take ove.r the management of the permit 
program. 15 * ' 

Fromfhe standpoint of history and federalist 
philosophy, statutes of this character are a 

striking departure from American traditions. 

*« 
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Indeed, to some, they sigrtal a movement to- 
ward a wholly natjortal . ■ -p j ^ .« hit a ry : ^ state 

Dubnick and Gitelsbrt charge*that v 

« t v. 

... it is in the Jegairfcbri^ 
mechanisms that the movement away , * 
'from traditional federalism js both 
most blatant and* extremal 'tfy.^iAg r -^.^' ; ; 
able to use its legal capacities^ Iff 4 - [\ 
erally force subnational units to act 
on behalf of national policies, Wash- ; ; 
ington takes on the role of a htifer-v-;^ v 
archical superordinate that can use - 
coercive ^ahctions to compel coop-- 
eration from state and local units. 

Legally and Constitutionally this - 
can only be described as a revolu- 
tionary change in formal American 

government institutions As we # 

witness a movement toward it and 
the assertion of preemptive capabili- 
ties "(as well aS a simultaneous move* 
ment away from financial and techni- 
cal assistance), we are witnessing 
one more step in the ongoing de- 
mise of traditional federal- 
relationships. 151 

This Commission condemns this Trend. 
_ There is more at stake here than a mere choice 
among alternative intergovernmental program 
strategies Jf this conscriptive pattern of partial 
preemptions goes unchallenged or unchecked, 
the legal, fiscal and political consequences for 
our federal system would t?e profoundly 
negative. / 

In purely legal terms, it is uncertain that such 
provisions could withstand Constitutional scru- 
tiny. Although the commerce power gives Con- 
gress ample authority to reg^lste pollution 
from private sources, it is by no means clear 
that ft justifies compelling state and local gov- 
ernments to implement federal environment?! 
x policies. w As Richard B. Stewart notes, 

* " .« 

Interference with thcstates' political 
autonomy, and the associated threat 
to self-determination are „. . . greater; 
frhen the state is required affirma- 
tively to regulate private pollution 
than where ,such regulation is pre- 
empted. . . . T^us the commerce 
clause should not be read as granting 
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general federal authority to mandate 
state regulation of private pollution 
sources, 1 * 3 * 
This issue, has been raised "most sharply in 
Cases in which states have challenged the au- 
thority of the EPA to force their acceptance of 
EPA-draftecf transportation controls as a- part of 
thetr state implementation plans. Althpugh de- 
cisions have been mixed, several courts have 
given clear indications that the EPA scheme ex- 
ceeded federal power under the commerce 
clause and violated the rights of states under 
the Tenth Amendment, 114 

An example of these rulings was provided in * 
District of Columbia v. Train . 1 * v The tourt of 
appeals rejected elements of\ an EPA- , 
promulgated SIP that would have required sev- 
eral jurisdictions to adopt and enforce automo- 
bile inspection, maintenance, and retrofit 
programs. It declared: 

In essence, the Administrator here is 
' - attempting to commandeer the regu- 
latory powers of the states, along 
with their personnel and resources, 
for use in administering and enforc- 
ing a, federal regulatory program 
against the owners of motor * 
vehicles. \ 

... under thd regulations 'here, the 
states are to function merely as de- 
partments of the EPA, following EPA 
guidelines and subject to federal 
penalties if they refuse to comply or 
if their regulation of vehicles is inef- 
fective. We are aware of no decisions 
of the Supreme Court which hold 
tha^the federal governmertt may val- 
idly exercise its commerce power by 
directing unconsenting states to reg- 
ulate activities affecting intestate f 
commerce, and we doubt that any 

exist. 15 * 

# ■+* , , 

Although the Supreme Court has not taken a ♦ 
definitive position on these issues, such rul- 
ings in the lower courts ^caused the Environ-* 
mentaf Protection Agency to modify its stance. 
According to Henderson and Pearson^ • 

Fiv$ federal courts of appeals have * 
rendered jdecisions on the issues 
thus raised. Three have held, and the % 
Administrator now concedes, that * 



the 1970 amendments did not confer - 
authority upon him to order states to . * 
prepare and to enact into law regula- 
* " tions relating to transportation con- 
trols. Th£« Administrator, however, \ 
has continued to insist upon his au- 
thority to compel the states to en- 
force [transportation controls], and 
has emphasized the practical neces^ 
sity of rplying upon state enforce- 
ment procedures. 1 * 7 

In sum, the Commission questions the move 
toward overarching* national supremacy under 
certain partial preemption statutes. Neitfoj^Vhe 
traditions of federalism nor the the CoiQj^u- 
tion # Ugelf can be readily squared with laws 
which '^femiscript'' state legislatures and em- 
ployees imfa the service of the' federal govern-* 
ment. Cong\ss, then, should review at) such 
statutory provisions, modify those found 
cbnscriptive, and avoid imposing similar re- 
quirements in the future. Only if state partici- 
pation in federal partial preemption programs 
is truly voluntary—as it is under most of these 
statutes—can the rightful role of the states be 
preserved. 4 

On the other hand, the Commission is aware 
that its position does not represent the domi- 

* nant legal view. Although the Clean Air Act 
and similar laws have Ibeen* soundly criticized 
as inordinately complex and inefficient, most 
of the affected parties have accepted the basic 
legal structure. Wisely or not, the Congress 
has determined that the goal of achieving envi- 
ronmental quality and the practicalities of ad- 
ministering such programs m a large and 

* verse nation justify federal coercion of state 
participation. Thus far, the Supreme Court, has 
not dissented from this judgment. 

FULL FEDERAL PREEMPTION AND 
ASSUMPTION 

The foregoing proposals are.each, in some 
respect, intended to improve the operation of 
partial preemption programs by increasing fed- 
eral respect for the partnership role which 

* states should play in,, their implementation,* 
Yet, there are critics who believe that certain, 
urgent national goals require rigid, uniform /Na- 
tional regulatory policies if they are to be 

^achieved. In their view, excessivfe reliance 
upon the states has been detrimental to * 

* 
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realizing federal objectives, while any move- 
ment toward increased state 'flexibility" tftreat* \ 
ens a further watering-down of national stand- 
ards. Some have expressed concern that 
federal regulatory relief efforts might result in 
a patchwork^of conflicting state standards. 

From this perspej<ftive, it maybe argued that 
a stronger more direct national role in priority 
areas is called for, involving the full federal 
preemption of regulatory responsibilities, to- 
gether with uniform national administration 
and federal assumption of all associated costs. 
Those, concerned about protecting the inde- 
pendent status of the states ai#e might agree 
that preemptive federal actlVp in selected 
areas is preferahife ta ever-tightening efforts to 
coerce state conformity to federal regulatory 
mandates. * 

Full preemption, of course, has been the tra- 
ditional strategy. Beginning in the late 1880s, 
the national government began a pattern of 
f preempting state laws in many are% of nation- 
al concern, and established a host of federal 
regulatory agenciesTled by the Interstate Com^" 
raerce Commission. These limited the jurisdic-v 
tion of the states, but — unlike partial preemp- 
tion— did not affect their internal operations^ 
or compromise their autonomy. 

A proposal to cut the~tartgled web of inter- 
governmental relationships by centralizing 
some, key regulatory policy areas wht jfc' devolv- 
ing others would be quite consistent with past 
positions of the ACIR. Most recently, in its 
study The Federal Role in the Federal System: 
The Dynamics of Growth, the Commission pro- 
posed ''decongesting''the federal grant system 
by.nationalizihg certain welfare functions while 
eliminating assistante in a Host of lesser 
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Such a proposal might also be consistent 
with the objectives of President Reagan's New 
Federalism initiatives as proposed in his 1982 
State of the/Union message*. That plan, like the 
Commission's owr% was designed to clarify the 
, balance of responsibilities within the federal 
system, in part by providing a cleaner separa- 
tion of certain major functions. 

At t/)e same time, any proposals to make ful- 
ly federal additional areas of regulatory activity 
would be apt to attract opposition, and no 
sensus'has yet emerged around specific ac- 
tions. On the contrary* many state and local # 




governments have, expressed concern about 
the steadily growing^ sphere of federal 
^supersession, with recent controversy center* 
" ing on' such .fields as cable television 
franchising, nuclear power plant siting and 
waste management, usury laws and offshore 
oil drilling. \ 
Oathis basis, then, it would seem that spe- 
cific proposals for full federal preemption 
would have to be assessed most carefully. The 
Commission nevertheless urge£ that, in' those 
few regulatory areas where partial preemptions 
cannot — for whatever reasons — be converted 
into functioning, cooperative ventures of 
federal-state partnership, full federal 
preemption be considered by Congress. Such 
preemptive programs might either be ^adminis- 
tered* and enforced by federal personnel or, 
^ purely as a matter of administrative conven- 
ience, by the steles on a wholly voluntary, con- 4 
tractuaf basis. In either instance, full program 
costs should be. borne by 'the national 
.government. \ m 

Recommendation 8,3 

Direct Order Mandating and the 
■ Protection of Integral State and Local. 
Governmental Functions 

On June 24, 1976, the United States Supreme 
Court ruled in National League of Cities v, 
Usery, 426 U.S. 833, that the minimum wage 
and overtime compensation provisions of the 
' Fair Labor Standards A,ct (FLSA) were not Con- 
stitutionally applicable to the integral opera- 
tions of the states and their political subdivi- 
sions in areas of traditional governmental 
functions. As examples of such functions, ttife 
Court listed fire prevention, police protection, 
sanitation, public health, and parks and 
recreation. 

The Commission finds thaMhis Constitution- 
al pfinciple has been construed very narrowly 
by the executive branch. One of the most 
f troublesome examples of infringement upon 
the states' Tenth Amendment rights has been 
the/Department of Labor's (DDL) designation 
of certain state and local functions as "nontra- 
ditional" for the purpose of applying the Fair 
Labor^Standa^rds Act (FLSA) minimum wage and 
overtime provisions to a substantial numbec of 
state and locaj employees. 15 f The following 
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functionsi/have been designated as nontradi- 
tional by DOL: 



1) focal mass transit systems; 
m and dis 



1) generation ar»^ distribution of elec- 
tric power 



3) alcoholic beverage stores; 

4) off-track betting corporations; 

5) provision of residential and Commer- 
' cial telephone and ^legj^pfoic com- 
munications; 

6) production and sale of organic fertili- 
zer as $ by-product -of sewage * 
processing; - 

7) 'productioftf cultivation, growing or 

harvesting of agricultural commodi- 
ties for sale to customers; and 

8) repair and maintenance of boats and 
marine engines for. the general 
public. 

The Commission brieves that certain of these 
functions are indisputably integral state or lo- 
cal governmental activities; Therefore, 

The Commission recommends' that the De- 
partment of Labor rescind 29yC.F,R. Section 

(5.3. 

If ^ny portion of the United States Constttu- 
Jtion Lskonsidered by the general public to be 
more iiWiolate than the rest, it is probably the 
of Rights- Indeed, while both ebb and flow 
have characterized interpretation of the na- 
tion's chief legal document over the past two 
centuriefc, fh$ rights protected by the first ten 
amendments ffave experienced almost uoiver- 
sal ftow and very IjUle ebb. To thrs generaliza- 
tion, however, there is a notable exception: 
the Tenth Amendment, Thus, whife Congres- 
sional statute, administrative ruling and judi- 
cial opinion have extended existing rights un- 
der, and even fashioned new rights from the 
first nine articles of the Bill of Rights, the Tenth 
Amendment, by 1941, had been demoted in 
stature tq the ranks of a mere Constitutional 
"truism"** 0 — more akin to "conventional wis- 
dom" than "supreme law of the land/' 

The success of this judicial downgrading is 
evident, at the very least, in a general igno- 



rance about the amendment. More telling, ^nd 
legally more significant, efforts by the states ' 
and theiF political subdivisions over the past 46 
years to stem perceived federal encroachments 
by employing a" Tepth Amendment defefise 
have been largely unsuccessful— again, a •gen- 
eralization with a notable exception. As noted 
earlier, in National league of Crt/es v. L/sery, 1 * 1 
the Courr held that the Congressional com- 
merce power— absolute and controlling in 
most of its uses— is^ circumscribed fcy other 
provisions of the Constitution, 

Yet, as was indicated in Recommendation^ 
$\3 above, the NLC decision left many issues 
unresolved, and it has failed to become the 
cornerstone of a revolution in federal-state- 
local relationships that some more hopgful ob- . 

, servers anticipated. The Court itself has failed 
to expand upon its NIC protections, and the 
executive branch, in turn, has^shown little 

^self-restraint. 

On December 29, 1979, th£ Department or 
Labor published FLSA regulations affecting a" 
broad range of state and local activities! These 

; rules, sipce codified under 29 C.F.R. Settion 
775.3, are regarded by many as among the 
most blatant of federal direct orders, and have 
been denounced by both NLC and the National 
Association of Counties (NACo). NACo has 
called upon the "President and the Secretary 
of Labor to suspend ,and review the . , . ruling 
on traditional and nontraditional state «fnti lo- 
cal functions/. ./' 1M whjle NLC has recom- 
mended outright resci^gXMi, 1 * 3 PartiAtorly ob- 
noxious to both groups were the intrusion of 
'Mocal mass transit systems" and "generation 
and distribution of electric power" among 
DOL^s nontraditional activities* 

For instance, based on proportional owner- 
ship, an excellent, case can be made for 
defining mass transit as an integral, if relatively 
recent, 1 * 4 governmental function: 

, 90% of transit revenues, 91% of 
transit miles and 91% of all linked 
passenger trips are attributable to 
publicly operated mass transit 'sy? 
terns, a*hd 47 of the 50 largest sys- 
tems arc publicly owned. 1 * 5 

Su&i statistics rpake clear 4hat, if hot in the 
same venerable, "traditional" category as' po- ' 
lice protection, mass transit has become a sig- 
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niflcant focal function. In November 1981, the 
U.S. District Court for<San Antonio agreed with 
that position, asserttngjh'at 

* .♦..local public mass transit systems - 
constitute integral operations in 
areas of traditional governmental 
functions under the decision of the 
United States Supreme Court in Na- 
tional league of Cities v> Usery. 1§ * 

Judge Shannon, who rendered the judgment In 
the San Antonio case> is not alone in this^vrew. 
In 1982, the First Circuit Court of Appeal** rbjed 
in a case involving the Puerto Rico highway au- 
thority that its * t 

. • . operation pf mass transit systenj, 
rental pf parking lots, and collection 
of highway tolls are "traditional gov- 
ernmental functions" that are not 
subject, by virtue of the Tenth 
Amendment, to minimum wage pro- 
visions of the Jair Labor Standards 

ActS" : 

/ 

. Unfortunately, the Supreme Court appears 
to disagree. In United Transportation Union p. 
Long Island Rail Roact ,(1982),"* the Court 
found that application of the. Federal Railway 
Act to employees of -the state-owned Long Is- 
land Rail Road did notjmpair the state's ability 
to carry out its sovereign functions. Although 
that case was not concerned with the FLSA, tlje 
Court did make the generalization that the op- 
eration of railroads is not a "traditional" state 
of local activity and therefore is not protected 
by the Tenth Amendment, that opinion^ how- 
ever, did not stop Judge Shannon from ruling,- 
for a second time, that FLSA was unconstitu- 
tional as applied to transit. Shannon premised 
his judgment oiV the fact that local, bus sys- 
tems, unlike railroads, have never been subject' 
to federal regulation. 1 ** # 4 

Both NLC and NACo contend that the gener- 
ation and distribution of "electric povyer, like 
mass transit, may Reasonably be included 
among the integral activities of government* 
Thus, NLC notes that "many municipalities, 
particularly in the midwest, have long provided 
electric power to their citizens**" 1 ™ Though not 
ominently a public function, a sufficient 
rcentage of public ownership exists among 
trie utility generating plants 171 to warrant a 

* ' * 
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• closer look at th£ function in relation to the 
FLSA requirements. , 

# Finally, a compelling Constitutional argu- 
ment can be made fqr defining the sale of alco- 
holic beverages as an integral state function, 

. Hence, the 21st Amendment to the Constitu- 
tion, which repealed the prohibition on liquor, 
* made "local,' not national, regulation of the liq- 
uor traffic v the general Constitutional poll- 
cy." 1 ^ According to Professor Laurence Tribe 
of Harvard: 

. , . [tj he 21st amendment does grant 
states considerable power to control 
the importation, pf alcoholic bever- 
ages. The amendmentsanctions state 
actiorf which taxes, regulates or com- 
pletely bars the importation^ liquor 
for actual use within the state itself, 
even where such action would be 
fcfVbidden [under the commerce 
clause] as to any other commodity. 173 

As the foregoing pages- suggest, pervasive 
intergovernmental confusion, if not friction, 
has characterized the debate over the Consti- 
tutional status of state and local functions 
since NLC ! Simple answers do not e^Aand 
/more intricate answers have novftmeen 
forthcoming, : 

Clearly, oh one plane, some answers lie in 
agency, consultation with appropriate state and 
locat officials and, conceivably, with statutory 
instructions. Yet, it is to the Courts, and ultt- 
' mately the Supreme Court, that we have tradi- 
* tionally looked for clarification and defini- 
tion — more so, perhaps, in the realm of 
refations within the federal system than in any 
other. 

In Recommendaton AJ f above, the Commrs- 
1 sion urged the federal judiciary to revive and 
expand upon the principles expressed in the 
NLC case. At the same time, this Commission 
also , made clear its view that alt three branches j 
of the national government need to reconsider 
- current interpretations of the commerce and 
spending powers as they* apply to the newer 
and more intrusive forms of federal regulation 
affecting the stajes and Jocalities, v 

In this particular instance, the Commission 
believes that a rescissiort by the Department of 
Labor of 29 C.F.R. Section 775.3 would be con- 
sistent with the spirit of the Constitutional in- 
terpretation expressed by*the s Supreme Court 
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in tKe NLC case. Furthewnore, such-action 
would eliminate an important area of intergov- 
ernmental conflict. This.curb on state and local . 
prerogatives was instituted by the national ex- 
ecute* branch and it can, be removed by the 
same'„actor. * 

* RecotnmencfatiQn 8*4 

Administration of Generally Applicable 
(cro^cutUKf) Crant Requirements ? 

The Qbn^ission finds that crosscutting re- 
qutremeBrfs, because they*apply to all or most 
grant programs, have had a pervasive impact^ 
on state and local governments and, have been 
the source of significant administrative and fis- 
cal burdens. Many of these requirements— 
such as those directed toward preventing dis- 
crimination and protecting the environment - 
uwder fedefal programs— do address i/npor- 
tant and widely accepted national goal?. As this . 
Commission pointed out in* both 1978 atfd 
1981, there is a- pressing need to ensure that 
ero^j*|Uing requirements continue tQ foster 
^ c ioP .national pojjcy objectives in an ef- 
tectt^ilnanner and do not outlive their tfseful- 
N ness, Hence, ^ , 

The Commission recommends that the Presi- 
dent and Congress examine all applicable stat- 
utes and regulations and modify or eliminate, 
by statutory action where necessary, cross* 
cutting requirements that have proven to be 
excessively burdensome, impracticable to im- 
plement; or otherwise no longer worth the ef- 
fort required to implement them* 

Whatever crosscutting requirements are re- 
tained should be administered effectively and 
efficiently by federal agencies. 

The Commission therefore commends the 
President's Task Forte on Regulatory Relief for . 
initiating a process that highlights the unnec- 
essary burdens imposed on state and local gov* 
ernments By particular crosscutting require- 
ments, ■ 

The Commission believes, moreover, that ef- 
fective and efficient administration of these re- 
quirements^ is impossible unfess federal ' 
agencies share a common interpretation of 
Congressional intent and employ uniform im- 
plementing procedures, and, therefore, 



the Commission reiterates its 1978 recom- 
mendatiorf that Congress and the President'**- . 
sign-each crossciittffig requirement to a single 
* unit within the executive branch, with clear re- 
sponsibility and authority for achieving, in con- 
sultation" with other affected federal agencies 
as well as state and local governments, stand- 
ardized guidelines and simplified administra- 
tion for effective compliance by all affected 
federal agencies; *nd that the Office of Mart: 
agement and* Budget be authorized to establish, 
a uniform procedure for developing, imple- 
manting arid evaluating all such guidelines and 
monitor their administration. To these ends/ 
the Commission also reiterates its support for 
the enactment of Title III of the Federal /Assist- 
-ance Improvement Act of 1981 (S 807) as intro- 
duced. * 

Because crosscutting requirements normally 
apply to-allgederal aid prog'raiyis, they carvbe a 
major source of administrative complexity and 
•rtfd tape even in those areas, such as~block 
grants, where Congress intends to simplify ad- 
ministration and decentralize decisionmaking 
responsibility. Therefore, - 

The Commission recommends that Congress 
provide a clear statutory indication of (hose 
crosscutting requirements applicable to each 
block grant ami of how responsibility for im- 
plementation is to be shared between the na- 
tional government and recipient jurisdictions* 

Grant requirements that apply to many or all 
grant programs suddenly proliferated over the 
last two decades. Most of these "generally ap- 
pltcabfe" or V4 cros$cutting" requirements were 
promulgated to further national socio- 
'economrc policy objectives, such as nondis- 
crimination, environmental protection, and la- 
bor, health, welfare and safety standards. 
Others were designed to achieve administra- 
tive and fiscal policy goals in siUch areas as em- 
ployee standards, administrative and proce- 
dural requirements, * recipient-related, 
administrative and fiscal requirements, and ac-. 
cess to information. Currently there are 35 
socio-economic and 23 administrative and fis- 
cal crosscuts, for a to.tal 58, Some of the most 
impoftant ones are listed chronologically by 
year of adoption in Figure 7-2. 



Figum 7-2 * . 
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Davtsttacon Act 
Crvfl Rights Act (Title VI) 
Architectural Barriers Act 
om Rights Act (Title VIII), . 
National Environmental Policy 
Act 

Clean- Air Act A m end m e nt* 
Uniform Relocation Assistance 

and Land Acquisition PoHclee 

Act. 

Coastal Zone Management Act 
education Amendments (Title 

IX) 

Federal Water Pollution Control 

Act Amendments 
Endangered Spec lei Act 
Flood Disaster Protection Act 
Rehabilitation Act (Section 504) 
Family Education Rights and 

Privacy Act 
Safe Drinking Water Act 
Age Discrimination Act - 
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1 AlttxHigtittw D*Yi$'8*cvn Act appWtd InitMty only to di- 
rect f»<3eral oonstructton, It has §Joc# b##n,ext#od#d to 
> *Q*n^ 77f$tor§l astifiinc* program*. 




ACIR examined crosscutting requirements in 
its 1978 yompnehensive study of the federal 
grant-in-aid system, ^^and in its 1980 report on 
the role of the federal government- 17 * It found 
♦ that, despite the policy significance and profu- 
sion 07 these regulatory devices, congressional 
oversight committees and executive agencies 
administering grant programs rarefy give ade- 
quate attention to the serious impact of- these 
conditions on effective program implementa- 
tion or to the administrative burdens placJti on 
state and local recipients; The requirements 
raise administrative costs and frequently create 
conflicts with the primary objectives of *th£ 
grant programs themselves, Compounding the 
problem is the f^ct that the requirements are 



specif ied v in numerous lav^s and administered 
by many different agencies* - 

To deal with these and other problems 
identified in its studies, the C # orrimfssio|i 
adopted recommendations principally calling 
for: 

□ Congress and the President to re- 
view all crosscutting requirements 
for the purpose of consolidating, * 
simplifying or terminating them as 
i needed, and for Congress to give 
the President standby authority to 
suspend temporarily implementa* 
tioaof the requirements when nec- 
essary to avoid serious or unantici- 
pated Costs or disruptions. 

□"Congress and the President to assigrt 
each requirement to a single admin- 
istrative unit with clear responsibili- 
ty and authority for achieving stand- 
ardized guidelines and simplified 
\ administration* ' V 

o The X)ffice of Management and 
Budget (OMB) to establish a clear- 
r ihghouse^for all such requirements 

■ and to monitor their administration; 

■# 

Since' the> Commission's 1978 report, there 
bas been growing recognition that crosscutting 
requirements add unnecessary administrative 
costs, create confusion between grantors and 
grantees, reduce the 'effectiveness of many na- 
tional policies and further complicate an al- 
ready complex grant system, hi Jate 1978, ACIR 
undertook a federal assistance monitoring 
project in response to President Carter's re- 
quest for assistance in streamlining federal Hid 
administrative practices* The monitoring was 
conducted by a panel of 17 state and local offi- 
ciate assisted by ACIR staff. One of its four rec- 
ommendations to the President urged further 
standardization and simplification of cross- 
cutting administrative requirements, 17 * 
Aftentibn to the need for rteform also has 

f come from public interest groups, OMB, the 
Presidential Task force on Regulatory Relief . 

; and Congress. Over the £ast few years, nrtost of 
fhe national associations of elected state and . 
local officials have issued statements substan- 
tially supporting ACIR** earlier findings, gener- 
ally in response to a Tequest for their ideas on 
regulatory reform" from the Presidential TasH 
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Force on Regulatory Relief. In its respond, for 
example, the National Governors' Association 
(NGA) emphasized that "many regulatory re- 
quirements in individual programs reflect 
crosscutting federal concerns that would* be 
better enforced in a single and consistent man- 
ner/ M ^NGA recommended enactment of Title? 
HI of tne Federal Assistance Improvement Act^ 
of 1981 (S 807) which establishes a procedure 
for reviewing and standardizing crosscutting 
mandates. By this action, NGAjontendtfd, 

. . . the federal government would fc>e 
able to cut back on the number of 
generally applicable requirements/ 
reduce the embellishments that fed- 
eral program agencies have made on 
pposedly standardized require- 
ents, rely more heavily on certifica- 
tion of compliance by state govern- . 
ents, and place 4he responsibility 
oversight of remaining require- 
ments in a sirigle federal agency. 1 " 

Similarly, the Natiqnaiyforiference of State 
Legislatures recommended easing the* regula- 
tory burden the national government has 
imposed on the states by 'simplifying federal 
regulations, including standardizing the 
;'crossciutting requirements/' 17 ' 

The National Association of Counties (NACo 
based its transmittal to the task force largely o 
a special seven-county survey it conducted on 
the ef(^ct of crosscutting, requirements o 
county governments. NACo found "incorisist* 
ency angtag requirements and among federal 
agencM^Bippjication of standards/ as well "as 
the *m/ftor g'reater flexibility " 1I0 The com- 
mon Wmplaint that ran through the survey re- 
sponses on all socio-economic crbsscutting re- 
quirements was high cost and ambiguous and 
conflicting agqncy policies. NACo concluded 
that its survey 

, . . reaffirms the findings of many 
previous studies on this same subject $ 
and substantiates NACo's longtime 
criticism • of* national * policymaking 
through such means. Crosscutting 
requirements add excessive costs to 
federal projects, cause delays and , 
* most importantly, confuse the recipi- 
ent's management process. 181 




The National League of Cities made recor 
- men<jati«ns to the task force on specific regi 

lations. Its comments on many of the crosscut- 
feting requirements struck the same not&: the 
heed for , amplification and standardization. It 
•recommended that the Uniform Relocation As- 
sistance and Real Property Acquisition Act reg- 
ulations ''be standardized where feasible in or- 

* der to simplify compliance*; 1 * 2 on Title VII cff 
the Civil flights Act of 1964 relating to equal 

* employment opportunity, it urged "standard- 
ized reporting and compliance procedures and 
. . * a procedure' for annual certification of com- 
pliance with equal employment require- 
ments"; 11 * and on govern me ntwide regulations 
prohibiting discrimination in federal programs 
on the basis of handicapped status, it recom- 
mended that the "administrative requirements 
of federal agencies ... . be uniform and 
consistent/* 114 * 

Within the executive branch, the principal 
focus on the issue of crosscutting require- 
ments — prior to the creation of the Presiden- 
tial Task force on Regulatory Relief in 
1981 — came from a study conducted by the Of- 
fice of Management and Budget pursuant to 
the Federal Grant and Cooperative Agreement 
Act of 1977.]* 5 OMB examined the crosscutting 
requirements as pact of a general look at the 
management of federal assistance* A task 
group found a number of problems with the 
way the requirements were being adminis- 
tered: / 
d Responsibility for crosscutting re- 
quirements is so widely dispersed 
within the federal government that 
no fprmal process exists for uni- 
formly communicating information 
about them to any federa(*ageney. " 
^ o Some requirements emanate from a 
% number of agencies in the form of * 
various pieces of legislation, guid- 
ance, etc., so that the Task of sorting 
t[iem out and understanding their 
implications is complicated and 
time-consuming. * 

□ There is often considerable delay 
bejtween the time a requirement be- 
comes a law and the time when offi- 
cial implementing guidance is is- 
sued to the agencies by the 
appointed iead bodj\ 
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o No matter how consistent the frame- 
tfprk may be in which federal policy 
requirments are transmitted to any 
agency, they are treated and imple- 
mented differently depending on 
• the interest in and the attention paid 
to the contents prior to the formal * 

r . introduction of the requirement into., 
a department, 1 ** 

■ h 

As a result of the federal assistance study, 
President Carter directed OMB to develop and 
administer a process for coordinated develop- 
. ment, issuance, implementation and evalua- 
tion* of crosscutting assistance policy guidance*: 
OMBsubsequently prepared a proposed circu- 
lar on ''Managing Generally Applicable Re- 
quirements for Assistance ProJ^ms" tftat was 
published with a request f^comment in the 
Federal Register on NovemMfr 7, I960. 1 * 7 , 
* The circular's backgrra fl d statement high- 
lighted familiar criticisqwT the legislative basis 
for arid management or crosscutting require- 
ments. The circular itself provided general pol- 
icy statements to guide agency actions in 
managing crosscutting requirements and es- 
tablished jthe framework for such manage- 
ment, including specifying the responsibilities s 
of federal agencies and OMB. 
fc After expiration of the* comment period, the 
areolar was revised and prepared for approval 
and promuglation. Meanwhile, however, the 
Reagan Administration had taken office* Its di- 
agnosis was generally the same as the previous 
Administration 7 *; 

We found that the maTfclates were 
implemented in an inconsistent and 
unresponsive toanner, and in s<£me 
cases agencies were uncertain about 
who was responsible for assuring im- 
plementation. This confusion has 
had a tremendous Averse impact on 
state and .local governments and 
businesses impacted by these 

requirements. 11 * 
*» ■ , 

*The new Administration considered several 
approaches to correct the problem/ Including 
issuing the OMB circular prepared earlier. It 
rejected the latter "because it ..would do noth- 
ing more than impose a new layer of require- 
ments without correcting the mandates. " 1W ■ 
The approach finally adopjed was ''to invento- 
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ry and assess each mandate, and to then pur- 
sue revision's in statutes and/or regulations for 
those mandates where there is compelling evi- 
dence that change is needed/' 1 ** This proce- 
dure makes use of the Presidental Task Force 
on Regulatory Relief, OMB and affected de- 
partments and agencies. The task force is re- 
viewing some of the crosscutting reavjire- 
'_ ments, including those provided bvy^he 
~ Davis- Bacon Act, the Rehabilitation- Act of 1973 
(Section 504), the Architectural Barriers Act 
1968, and the Civil Rights Act of 1964 (fitle VI). 
-Other requirement? are bemg reviewed by 
OMB or by previously assigned lead agencies.. 
Steps alio are* being taken to designate a lead 
agency for each generally applicable require- 
ment. Finally, under the leadership of OMB; 
the Administration is fashioning a policy for 
applying crosscutting requirements to the n«v 
block grants that is different from that use'dfn 
existing block or categorical grants.. GenerWly 
the new policy will give recipients' greater dis- 
cretion in-determining which crosscutting re- 
quirements apply in particular situations, and 
how they apply. 

Both the legislative aridjMCecuttve branches 
have confi/med AClR's earlier findings about 
the difficulties created by 1 the present system 
pi crosscutting requirements. These difficulties 
were addressed legislatively in S 878, the fed- 
era/ Assistance Reform Act of 1980, Title IV of 
which dealt .with crosscutting requirements. 
Endorsed by ACIR, S 878 was passed by the 
Senate, but died with the 86th Congress when 
the House failed to act. Senator William Roth 
reintroduced a revamped version of this legis- 
lation in the 87th Congress— S 807, the "Feder- 
al Assistance Improvement Act of 1981"— 
• which was supported again by ACIR and ap- 
proved by the Governmental Affairs Commit- 
tee in June 1981. 

Reflecting hearings held by t he _ Subcommit- 
tee on Intergovernmental Relations on S 878 in 
1979 and on S 807 in 1981, the report of the 
parent governmental Affairs Committee on 
S 807 ^pported and elaborated on AClR's 
orfginat-findings ori crosscuts in its 1978 
report: A 

Crosscutting requirements have be- 
come the focus of growing concern 
over the last few years as it has be- 
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come increasingly apparent that such 
requirements add unnecessary ad- 
ministrative costs to grant programs, 
cause greater confusion between 
grantors and grantees, reduce the ef- 
fectiveness of many national policies 
.and'help to create a grant system of 
incredible complexity>jrhe applica- 
bility of general federal policy of. 
crosscutting requirements varies 

widely In addition 40 the sheer 

number of crosscutting requirements 
is the fact that each requirement is 
implemented by. regulations which 
differ considerably from agency lo 
agency The confusion* and poor 
" •'«:, coordination in the administration Of 
crosscutting programs results as 
%. much from the jack of clear delega- 
te tions of responsibility and authority 
V as from the sheer number of general- 
ly applicable Requirements... 1,1 

The Commission believes it is essential re- . 
duce this regulatory burden by making certain 
that crosscutting requirements are still relevant 
to the national policy goals or management im- 
provement objectives for which they were ini- 
tially jfcopted, the currency, desirability and 
achievability of the goals should be examined 
as well as the suitability and effectiveness of 
the requirements for accomplishing them. As a 
first step, the President and Congress should 
take a hard look at all the authorizing statutes 
and regulations and recast or eliminate the 
crosscutting requirements that are no longer 
worth the effort and expense needed to carry 
them out. A second step w^H be to take all ac- 
tion necessary to improve the efficiency and 
effctjveness of those crosscutting require- 
ments that remain. 

The Commission notes that the President's 
Task Force on Regulatory Relief, headed by 
Vice President George Bush, already has exam- 
ined some of the crosscutting requirements as 
part of its- overall assignment to reduce the, 
burden of government regulations on the pri- 
vate and public sectors. The Commission com- 
mends the task force for identifying burden- 
some afid unnecessary regulation^and for 
developing suggestions for strengthening, and 
clarifying the administration of crosscutting 
requirements. 



Although the Commission applauds these ac- 
tions of the task force, it is convinced that' 
more than a case-by-case approach is necessa- 
ry to improve the administration of crosscut- 
ting requirements, On the basis of its earlier 
studies and the subsequent confirming testi- 
mony of others, it believes that a more com- 
prehensive strategy is needed to establish 
greater uniformity among the requirements in 
/interpreting CongressionaHnteht and in estab- 
lishing implementing procedures. The Com- 
mission's 1978 and 1980 recommendations 
called "for iuch a well organized approach, ca- 
pable of bringing consistency and 
predictability to the present variegated collec- 
tion of 58 croiscutting requirements. The Com- 
mission therefore reaffirms these recommen- 
dations,, urging particularly that the'President 
and Congress designate a single ajjency to be 
responsible for providing standardized and 
simplified guidance -in applying each 
^/crosscutting requirement, and that OMB be/ 
authorized to establish uniform procedure for / 
• developing, implementing, and evaluating 
such guidance and to monitor its administra- 
tion. In developing and administering their 
guidelines, the designated agencies should 
take care to consult with other affected federal 
agencies as well as with the representatives of 
state and local governments. 

As this recommendation indicates/the Com- 
mission believes that -both Congressional and 
executive branch actions are necessary. On the 
legislative side, the Commission subscribes to 
the view of the Senate Governmental Affairs 
Committee: ' 

While it recognizes the efforts on 
the part of the Administration to con- 
front the crosscutting issue, the 

• committee is convinced that legisla- 
tion is needed both to -provide a 
foundation and enforcement tool for 
OMB initiativesjmd to eliminate the 
, ^jftatutory road brocks which currently 

*^Trevent the implementation of an ad- 
equate system to streamline and j 
standardize crosscutting regula- 
tions. 1 " 

As noted earlier, the Commission endorsed 
S 807 as introduced in 1981, and hereby reaf- 
firms that endorsement. Title III of S 807 man- 
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dafln a process for developing and imple- 
menting standards' arid guidance for, these 
regulatory devices. The-President is directed to 
designate a federal agency to'develop, national 
policy assistance standards tor each generally 
applicable requirement unless a specific agen- 
cy is already designated pursuant to statute. 
The designated agencies are reduired to devel- 
op standards in their areas of responsibility In 
consultation with afn^ted assistance -recipi- 
ents, program beneficiaries, and other - 
assistance-administering agencies. The nation- 
, al agencies must pujblish their standards within 
two years of enactment and include a list of the, 
programs to which the standards apply. Ulti- 
mate responsibility for developing standard/ 
rests squarely with the designated agencies. 

Assistance agencies, Which currently number, 
some 44 bureaus or offices, are requiredvto 
confo/m to the national policy- assistance 
standards published by the designated 
agencies. These assistance agencies— not the 
designated units — would exercise s»le respon- 
sibility for implementing and securing compli- 
ance by recipients. 

Title III gives grant-administering agencies 
authority to allow grant recipients to certify 
that they aTe in compliance with state or local 
requirements comparable to federal standards 
and statutes, thereby easing the compliance 
burden associated with crosscutting require- 
ments. To issue such certification, the assist- 
ance agency must determine that state and lo- 
cal requirements are at least equal to 
applicable federal requirements and that state 
and local applicants are in compliance with 
their own requirements. 

To assure that Title III is implemented effect- 
ively, the legislation gives the President, or a 
delegated agency (such as OMB), specific au- 
thority to establish a uniform procedure for de- 
veloping, implementing, and evaluating na^ 
tional policy-assistance standards, in addition, 
the PfeSident is authorized to delay imple- 
menting certain crosscutting requirements if it 
appears that they could lead to serious, 
unanticipated consequences if implemented 
without change. * 

The issue of which crosscutting require- 
ments apply has been raised by the seven new 
Health and Human Services/block grants and 
the Community Development-State Program* 



block grant of HUD that were erjactecr through 
the Omnibus Budget Reconciliation Act of .1981 
fo/ which implementing regulations were is- 
sued by early June 1982. The interim rule ah 
the Community Development Block C-rant- 
State Program specified that OMB circulars 
A-102, A-*7, and A-95 (Evaluation, Review and 
Coordination) were not applicable to the pro- 
gram but explicitly applied the prohibitions, 
against discrimination and- mandated compli- 
ance with the purposes of the National 
> Environmental Policy Act of 1969 and the re- 
quirements of "other applicable laws". The in- 
terim rule deferred comment on the "other 
applicable laws" pending further departmental 
. study* ' . , J 

Concerns voiced by members df Congress 
and by state and local government representa- 
tives over the absence of references to other 
crosscuts contributed to the delayed -publica- 
tion of the final HUD rule. When it came out, 
the rule contained a section on "program re- 
quirements." This section identified the fol- 
lowing crosscutting requirements as applicable 
- to the CDBC-State Program: the various prohi- 
bitions against discrimination, the Davis-Bacon 
- minimum wage requirements, environmental 
'standards,- and lead-based paint poisoning pre- 
vention. In the accompanying commentary, 
HUD noted that the mandates so listed are 
those which are referred to in the Omnibus 
Budget Reconciliation Act or for which the Sec- 
' retary of HUD has enforcement responsibili- 
ties, it also noted that the issue of applying the 
uniform relocation crosscuthad been referred 
to the Department of justice for determination 
and that responsibility for administering the re- 
quirements assuring equal employment oppor- 
tunity and prohibiting political activity of gov- 
ernmental employees was vested in other 
departments. 

These two sets of regulations identify the 
specific crosscuts that do and do not apply to 
each of the programs. They offer no further 
guidance to the states and thus leave two ques- 
tions open: 

o Which, jf any, of the • many 
crosscutting requirements that are 
* not mentioned also apply to these 
programs? This question arises be- 
cause in the past crosscutting re- 



300 



* quirements have been held to apply 
to grant programs even though the ' 
programs' legislation does not refer 
to such requirements. 
. cv How are the grant recipfents (usually 

the states) expected to implement , • 
the crosscutting requirements that 
are made applicable? 
Formally; the national government has given 
the states no direct answers to these ques- 
tions. Informally, OM8,* which has played a 
leading, role in preparing the HHS and HUD 
regulations, has.advised states that they should 
take responsibility for* ^deciding which*, other', 
crosscutting requirements, if any, apply to 
Hifcese block grants and how the crosscuts are 
to be implemented. T,his position accords with 
the Administration's basit policy of giving 
broad discretion to the states in administering 
block grants.' 

Conscious of their susceptibility to federal - 
audits and to third party suits, states have ex- 
pressed uneasiness over the uncertainty of* 
their responsibility for crosscutting require- 
ments under the block grafts, 1 * 1 In some cases 
they have requested more guidance from the 
federal governnfenj. Their concern was voiced 
in the negotiations over the final HUD regula- 
tions as well as in testimony before the Senate 
Governmental Affairs Committee. The Comp- 
troller General has echoed this concern. Not-- 
"ing that by and large the Omnibus Budget Re- 
conciliation Act and agency regulations are 
"silent on crosscutting requirements other than 
those applying to civil rights, he states: 

HHS and the Department of Educa- 
tion have not clarified the applicabil- 
ity of these requirements in the reg- 
ulation's. In contrast, the Department 
of Housing and Urban Development 
regulations address the applicability 
"of many crosscutting requirements 

- and indicate that the department is 
deliberating on the appjicabffity of 

, others. . „ 

4 

Given the short time available to . 
plan and administer the new .block 
grant programs* states are just now 
considering these issues. Some state 
officials are uncertain as to the appli~ i 
cability of these requirements to the 



- block grants and believe that federal 
advice on this matter would be help- 
ful. W» believ^ the Administration 
should clarjfy for the states'whether 
they apply to the block grants. If the 
Administration considers an applica- 
ble requirement to be inappropriate, 

* then it should propose remedial leg- 
islation to the Congress, 1 ** 
* - 

The-Commission be|ieves that Congressional 
action is^ needed to provide better guidance to 

• grantors and grantees on the crucial question* 
of which crosscuts aDply £nd which do not, 
and whiclj political jurisdiction has responsi- 
bility for seeing thajwplicable requirements 
are properly implemented. To the degree such 
responsibility is shared, the legislation should 

. -make as clear as possible how it is to be sbared 
between the national government and the re- 
cipient jurisdictions. 

*. To summarize, crosscutting requirements — a 
regulatprydevice that has burgeoned with the 
proliferation of federal grants since the mid- 
1960s— are the source of confusion, uncertain- 
ty and excessive administrative burdens for 
state and local government grant recipients. 
The legislation and regulations establishing the 
requirements as well as the arrangements for 
implementing them need to be rationalized. 
The Commission believes that the proposals 
set forth in this recommendation would help 
achieve that rationalization. Those proposals 
include- (1) a critical examination of each re- 
quirement by the President and Congress to 
eliminate or modify those that no longenrserve 
a useful purpose; (2) continued efforts by the 
Presidential Task Force on Regulajory Relief to 
spot excessively "burdensome requirements 

-*and to suggest ways of reducing the burdens; 
(3) statutory arid administrative action as called 
for by* Title III of S 807 to assign clearly respon- 
sibility and authority for achieving standard- 
ized guidelines and for simplifying administra- 
tion of each crosscutting requirement and to 
establish QfAWs central responsibility for guid- 
ance and monitoring; and (4) clear legislative 
specification of which crosscutting require^ 
mefts are to apply to block grants and n6w re- 
sponsibility "for their implementation is to be 
shared between the national government and 
recipient jurisdictions. , 
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'PartC 

IMPROVING THE 
FEDERAL REGULATORY PROCESS " 

The Commission believes that considerable 
progress may be made in reducing regulatory 
burdens and improving regulatory perform- 
ance through the case-by-case review of spe- 
cific statutes and rules. Principles to guide 
such efforts were suggested in the foregoing; 
recommendations. 

„Yet, the Commission is'cohvinced that com r 
prehensive, permanent regulatory relietefforts 
also depend upon systematic improvements in . 
the processes that surround intergovernmental 
regulation. The development of an effective 
. intergovernmental partnership requires that 
state and local concerns be appropriately 
weighed at each stage, in regulation— in, devel- 
oping and drafting rules as well as in refining, 
implementing and evaluating them. \ 

Hence, the Commission offers a series of 
recommendations to improve the structure 
and procedures that' surround federal regula- \ 
tion. Taken together, these five recommenda- 
tions apply to most of the stages of the regu- 
latory process mentioned above. Some are. 
directed at the period in which regulations are 
developed and drafted, and others Jo the peri- 
od during which proposed rules are refined.in 
response to public comment. Still others con- 
cern the implementation of regulatory policies. 

Proposed rules are shaped and reshaped 
during severaPphases of regulatory policymak- 
ing. The first stage, commonly called the "pre- 
notice and comment" period, may take years. 
It begins with a legislative provision; followed 
administratively by its conceptualization as a 
policy*, and finally the drafting of that policy in 
the form of a proposed rule or rules to be pub- 
lished in the Federal Register. Recommenda- 
tions C.I and C.3 refer to this stage of rule 
development. 

The publication of a notice of proposed 
rulemaking (NPRM) marks the beginning of the 
second stage of regulatory policymaking and - 
the point at which rulemaking ptocedures are 
prescribed by the Administrative Procedure 
Act. This stage includes the "notice and com- 
ment" period under which the public is af- 
forded an opportunity to react to proposed 
ruies. Recommendation C.2 refers to this peW- 
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od during which regulations are refined, hut 
before they are published as final rules in the 
Federal Register. 



Recommendation C.'1 ^ 

Increasing State and Locil Government' 
Participation in Intergovernmental 
Regulatory Policy Development and 
Regulatory Drafting 

The Commission believes that many of the 
problems jol intergovernmental regulation 
stem from inadequate participation by state 
and local governments. in the process through 
which rules are developed. In part, this faulty 
participation results from the failure of the fed- 
eral government to provide adequate opportu* 
nities for it throughout the rule making proc- 
ess. Therefore, ■ / 

The Commission recommends that Congress 
and the Executive Iranch recognize the right o$ 
state and local officials— both as individuals 
and through their national associations— to 
participate from the earliest stages in devel- 
oping federal rules and regulations that have a 
significant impact upon their juritytictkmi. 

C.I (a): Amending the 
Federal Advisory Committee Act (FACA) 

Consultation is further impeded by certain 
statutes that have been interpreted in ways 
which undermine opportunities that have ex- 
isted. The Commission finds that FACA has 
been Interpreted by federal agencies' in a man- 
ner which unnecessarily obstructs early con- 
sultation by state a'nd local officials in de- 
veloping intergovernmental regulations. 
Therefore, 

The Commission recommends that Congress 
amend the Federal Advisory Committee Act to 
exempt from the requirements of the act any 
national organization Composed wholly of 
elected official* of state or focal governments 
when acting in their official capacities or their 
representatives or representatives of'their na- 
tional associations when engaged in consulta- 
tion with agencies for the purposes of 
rulemaking.* (Note on next page.) 
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C.1(b): Instituting a State and Local 
^Government Consultation 
Process for Federal Agency Rulemaking 

Y 

The Commission further recommends that 
the President adopt a process providing for full 
state and local government consultation with 
federal agencies -on rulemaking* expected Jo 
have significant intergovernmental * effects, 
econAnijc or noneconomic. The process 
should apply to grant as well as nongrant- 
related rulemaking. To ensure full considera- 
tion of the views of state and local govern- 
ments, consultation should oqcur as early as 
practicable in the first stages of intergovern- 
mental regulatory policy development and ini- 
tial drafting, long before the publication of the 
Notice of ProposedJU^emaking in the Federal 
Register*/ 



* Representative Fountain requested to be recorded as 
opposing this recommendation on the following 
grounds: - * 

\ ] agree that state and local officials; arid 
thvir national associations; should have the 
right and 'the opportunity to participate iu\\y 
In the development of federal Kules and rcg* 
ulations affecting them. However, amending 
the Federal Advisory Co^m/lfefc A£t to ex- 
empt state and focal officiate- -from the act's 
requiren&nts appears to be both unneces- 
sary and Mnwise. t am sure there are* many 
ways in which state and tocal governments 
can express their views on proposed rules 
and regulations without becoming subject to 
FACA. 

This legislation was enacted to assure 
openness and accountability in the opera* 
tion of federal advisory bodies To exempt 
stale and local officials and their national as- 
sociations from % the act's procedural safe- 
guards would surely invite demands for the 
execution of other groups and, ultimately, 
could lead to the destruction of an important 
federal law. 

I believe this is the wrong remedy if FACA 
has been interpreted by federal agencies in a 
, manner which unnecessarily obstructs early 
consultation by state and tocal officiate in the 
development of intergovernmental regula- 
tions. This, surely, was not the Uitent of « 
Congress. The proper remedy, in my judg- % 
men*, would be to elicit a more reasonable 
interpretation of the act's requirements 
withfn the executive branch. 



C1(c): Providing a Statutory Basis for 
State and Local Governments' 
- Consultation in Federal Agency 
Rulemaking 

To provide a firm statutory basis for such a 
consultation process in all rulemakings oi In- 
tergovernmental significance, the Commission 
further recommends that Title IV>pf the Inter* 
governmental Cooperation Act q$ 19ft which 
requires that *ll viewpoints*— national, state, 
regional and local—shall be fully considered 
and taken into account in planning federal or 
federally assisted development programs and 
' projects be amended to include regulatory 
programs of intergovernmental significance. 

ASSURING STATE AND LOCAL 
PARTICIPATION 

During the 1960s and 1970s an elaborate sys- 
tem of grants developed, linking federal, state 
and local governments in the pursuit of nation- 
al goals. Yet, for many years, no federal provi- 
sions for state and local consultation in federal 
grant administration existed. Circular A-45, is- 
sued by the Bureau of the Budget in 1967, be- 
gan to fill , this gap. The resulting process was 
intended to offer state and local governments 
the opportunity to review and comment upon 
major proposed federal regulations, rules, 
standards, procedures and guidelines that sig- 
nificantly affected them. Tfcie circular set forth 
guidelines to be used by federal agencies in 
determining which of thermoregulations were' to 
be channeled through the consultation proc- 
ess. Whenever possible, intergovernmental 
consultation vyas to take place early in devel- 
oping such regulations. 

Despite its initial promise, the pubJic interest 
groups and others involved found A-85 less 
.useful than anticipated and their participation 
was not always complete or continuing. Feder- 
al agencies' lack of cooperation and their fail- 
ure to highlight proposed regulations of inter- 
est to state and local governments, ^btfne 
contended, contributed to this tendency. 
also required public interest groups to expend 
considerable staff lime and dollars managing 
the process. 

Overall, in its report covering the final pro- 
gram year, 1977, tha Advisory Commission on 
Intergovernmental Refations concluded, 
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"Many of the problems of previous* years con- 
tinue to hamstring the operation of Circular 
A-85/' 1 ** It cited the failure of the public inte 
est groups to respond to opportunities to com 
ment or to respond in a timely manner, infre- 
quent -early consultation between public 
interest groups and agencies, insufficient time^ 
provided for state and local governments to 
comment, and the widespread tendency of 
agencies to begin the A*£5 process simultane- 
ously with regular public comment following 
publication of tff* "Nqtic£ of Proposed 
Rulemaking 1 ' (NPRM). 

Although these shortcomings prompted 
some critics to regard A*«85 as a vast 
"4>apermill," the Advisory Commission dn 
Intergovernmental Relations took a more posi- 
tive stand. In its 1977 report, the Commission 
expressed its support for such a consultation 
process and recommended strengthening A-85 
by, among other things, giving it a specific stat- 
utory basis, which would make it less likely to 
/-be ignored or circumvented. 1 * v 

Despite its problems, A-flS continued tintil 
1978. It was then rescinded by President 
Carter's EO 12044 and re placed T>y a much fess 
formal and decentralized process under which 
agencies and public interest groups were to 
contact one another directly on issues of 
intergovernmental importance that were raised 
by proposed rules, "in order to assure full 
state and loc^t participation in foe develop- 
ment and promulgation of federar regulations 
with significant intergovernmental im- 
pact. . ,;" m President Carter asked the national 
organizations representing subnational general 
purpose governments to review systematically 
agencies' semi-annual agenda of regulations 
published in the Federal Register. Under the 
order, agencies, were to expect informal con- 
tact by the pubHc interest groups on proposed 
regulations of intergovernmental significance. 

On February 17, 1981, President Reagan is- 
sued EO 12291 which revoked the previous or- 
der, 12044, With that rescission, the new Ad- 
ministration terminated the consultation 
process that the Carter Administration had 
substituted for the original A-85 process, ef- 
fectively returning-state and local governments 
to the position they regarded as unsatfsfactory 
in 1966. 

In short, the history of federal provision for 



state and local governments' participation in 
fefcteral rulemaking has come full circle—from- 
no special mechanisms in 1966, one ye^r be-* 
fore the 4 issuarice of A-S5, to a return to this 
situation in 1982, one year after the r$*pssion 
of e6 12044. Now, as fhen, stafe and local gov- 
ernments are accorded the jsame privileges as 
the public generally — no more, no ifess, - 

Many state and Iqcal government officials 
believe that they ought to be provided special 
opportunities to participate in federal regular" 
tory decisionmaking. Indeed, they argGe thai 
the tremendous growth of intergovernmental 
regulation his made adoption of a form^l^con- , 
saltation mechanism more irpportant now^han 
ever before. The National Association of Coun- 
ties, for example, has nfade "consultation" jthe 
basic premise of its regulatory reform |5lat- 
fo>m. m The National Governors' Association/ 
has Recommended that state participation in 
the development of federal regulations be up- 
graded to a "true partnership." In 1981, the as- 
sociation* made this one of seven themes in the 
governors' "Green Book," Eliminating R6ad 
Blocks to Effective State Government,'** 
- The extent to which state and local govern- 
ments are regulated by the federal government 
and the full impacts of that regulation are not 
wholly known or quantified, but some indica- 
tions are available. A recent Calendar of feder- 
al Regulations, issued January 13, 1982, con* 
tained an index of "significant regulations" 
under devetopment by federar agencies during 
the period covered by the Calendat Analysis . 
of this index shows that, of ten sectors 
identified, "state and local governments" 
Stand second behind manufacturers as the sec- 
tor most frequently affected by the federal' reg- 
ulatory activities described in the Calendar. 
Fully 31% pf the regulations under ctinsidera- 
tion were expected to affect state and local 
governments. Such statistics have led one ad- 
vocate' of procedural reform to concludfe; 

Congress should realize that the 
[subnational] partners in this [.feder- 
al] system are under intense fiscal 
pressures^ not the least of^which 
stem* from their. cooperation in the 
hundreds of - . - assistance and regu- 
latory program* all amply prescribed 
by federal rules- 3 * 
Proponents of change also point out that 
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achieving the federal goals that vnderlie^hese 
regulations depends in great part on their ac- 
ceptance at the state and local levels. When 
state or local govefnmerfBsape unable or un- 
willing to N affirmatively participate, in imple- 
menting these rules, the federal effort itself is 
undermined. Hence, it is in the interest of the 
federal government^* wefl as of the states, 
and localities—to ensure that rules are fash- 
ioned in a manner most likely ttrensure their 
efficient and effective implementation. Advo- 
cates fpoiqfp to the fact that participation which 
is limited merely to written submissions of- 
fered during official periods of nbtice and 
comment is largely "reactive? in character. 
When consultations are thus limitedrit is more 
difficult to elicit changes in agency proposals 
because, by that point/ positions probably 
have hardened. Thus, reformers maintain, ear- 
ly and systematic consultation affords the best 
opportunity for state and local governments to 
suggest more efficient or effective alternatives 
and to identify sources of duplication, overlap 
and conflict with stat£ law, local ordinance *nd 
cust om— all leading to regulation more in 
keeping 1 ^IT^Hie spirit of cooperative federal- 
ism. A . \ 
: these views were expressed in 1961\ by the 
Senate Committee on Governmental VAf fairs 
which, in reporting the ' "Regulatory l^(orm 
Act/' S 1080, concluded: 



The successful implementation of 
many federal programs depends^on 
the cooperation of State and local of- 
ficials. It is difficult to conceive^ hgw 
state and local officials can perform 
their regulatory responsibilities 
v they are not permitted to work with 
federal officers in developing rules, 
they will enforce and to mefj^ federal 
regulations with state programs, 201 

/ Finally, those who would establish a process 
for state and local government participation in 
rulemaking apart from that provided for the 
public generally, believe that treating state and 
local governments in the same fashion as other 
interest groups ignores their unique Constitu- 
tional position. A federal system implies a full 
partnership in determining the details as well 



as the broad outlines o^f shared responsibili- 
ties. T^hese details are by-and-large the result 
of ^rulemaking. Generally under the national 
legislative process, federal agencies are ac- 
corded broad discretionary authorityto deter- 
mine the detailed application of laws, They 
also have discretion in providing state and lo- 
cal governments access to that process, insofar 
as grant law conditions 'and other 
intergovernmental regulations are concerned. 
But most agencies have fe>y incentives to do 
so. These facts, together with the Constitution- 
al position of the states and their political sub- 
divisions, lead this Commission to endorse 
system of full collaboration that respects thqd 
legitimate roles of the partners in the federan 
system. 

Others do not believe a formal process is 
necessary and they contend that arguments for 
it, though persuasive in theory, are not practi- 
cal. A-85, tfrey^point out, did not work well. In 
addition; they maintain that sufficient opportu- 
nities alreadyf exist for "collaboration" in 
rulemakingyAgenctes publish semi-annual 
agendas providing advance notice of proposed 
Rulemaking. Nothing expressly prohibits state, 
aod^Iotfal governments from contacting agen- 
during the period prior to publication of a 
tice of Proposed Rulemaking (NPRM). Be- 
cause this early period is not covered by,the 
requirements of the Administrative Procedure 
Act, agencies may freely consult with states 
and local governments. In short, they believe 
that the public interest groups are overly con- 
cerned with obtaining a "special" mechanism 
fpr consultation when they should make full 
use of opportunities that already exist. 

The Commission rejects these arguments. A 
formal, statutorily authorized process is 
needed. It should accord a clear and preferred 
position to state and local officials, both indi- - 
vidually and collectively. To do any less than 
this woukHielp to perpetuate the legal and op- 
erational myth that these jurisdictions differ in 
no significant way from a tr&de association, 
business; trade union,- agricultural cpmbine or 
individual. This fiction, the Commission con- 
tends, is untenable, since it totally ignores the 
Constitutional position of the states, and also 
the crucial -functional role of both the states 
and their localities and delivering services. 
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MODIFYING THE - 
FEDERAL ADVISORY COMMITTEFACT 

Apart from the question 4 of an effective con- 
sultation orocess, any attempt to reform regu- 
latory consultation, whether formal or infor- 
mal, would fall victim to provisions of the 
Federal Advisory Committee Act tFACA) as it is 
now interpreted by federal agencies. The prob- 
lem here centers on the application of FACAs 
stringent procedures to any gathering of public 
interest groups convened for the purpose of 
advising a federal agency or agencies. 

The act defines "advisory committee" to 
mean ''any committee, council,, conference, 
papel, task force, or other similar group or any 
subcommittee or other subcommittee thereof 
, . , Which is established by statute or reorgani- 
zation plan, established or utilized by the Pres^ 
idem or established or utilized by one or more 
agencies in the interest of obtaining advice or 
recommendations/'" 2 Organizations deemed^ 
"advisory" for the purpose of the act must fol* 
low rigorous procedures such as timely notice 
of , meetings, extensive documentation of all 
comments, and ample provisions for public at- 
tendance and participation. 
^ FACA, of course, contributed to the termina- 
tion of A~85 by QMS. Citing the A ASH TO 
case* 03 as the major decision In the area, the 
OMB general counsel in 1977 concluded that a 
national organization of % state t and local govern- 
ment representatives whose charter and actual 
operations include the objective of advising 
the federal government and whose advice is 
sought and utilized Jby- federal agencies is not 
exempt frpm FACA section 4(c)- 

This interpretation of AASHTO by executive 
branch officials not only contributed to the de- 
cision to' terminate the A-85 program, it also 
undermined the decentralized consultation 
process that followed during the Carter years. 
To avoid complying with FACA's rigid require- 
ments, federal agencies often avoid early con- 
sultations with state and local governmentsin 
developing regulatory policies, 
n Both the Senate and Hpuse have sought to 
rectify this situation. An amendment to exempt 
state and local governments. from FACA's pro- 
* ^visions was contained in the proposed "Regu- 
latory Reform Act" (S 1M0, 97th Congress). An 
even, broader-exemption for all rulemaking 
consultations was contained in its House coun* 



* terpart, 'The Regulatory Procedure Act" (H R 
746, 97th Congress). The seriousness of the- 
FACIA dilemma was underscored by the Senate 

' Committee Report on S 1080, which defended 
the critical importance of maintaining the 
"working character" of meetings between- the 
levels of government and concluded: 

The interprttatiohx>f this decision 
\„ by executive branch officers has had 
serious repercussions in federal- 
state-Iocal relations. Concern about 
compliance withIHe requirements of 
FACA has precluded discussion on 
regulations for programs where state 
find local government offfcials are 
called upon to assume enforcement 
responsibility, 2 *. 
In offering the original FACA amendment 
during tfce Governmental Affairs mark-up .of 
S 1080, the Committed Was responding to the 
urgings of many public interest groups includ- 
ing the National league of Cities, the National 
Association of Counties, and the National Gov- 
ernors' Association. For example, the Executive 
Director of the National League of Cities 
stated; 

In particular, we believe that the 
Federal Advisory Committee Act 
(FACA) should be amended to permit- 
greater consultation wjth elected of- 
ficials from general purpose state 
and local governments. * . , We rec- 
ommend that FACA be amended to 
exempt elected officials of general . % 
purpose state and local govern- 
ments, their organizations ?nd their 
representatives from coverage. Such 
a change wo u I'd recognize the 
unique role Of estates and local gov* 
ernments in the federal system. Un- 
der the federal system? states and lo- 
cal governments should receive the 
rights and privileges of partners In 
that system. Permitting early consul- 
tation would go a long way towarc|s^ 
restoring balance to the system,*** i~ 

Moreover, both the Ford and Carter adminis- 
trations expressed concern about the problems 
generated by FACA., Most recently, the White 
House has taken an interest in removing barri- 



e/s to acMfcoc, informal rulemaking consulVt 
ttons between federal agenci©4 and parties af- 
fected by proposed rules. On one occasion, it 
recommended that the Senate Committee on 
Governmental Affairs research the issue as part 
of tts Segislative regulatory reform efforts. Fur- 
thermore, Christopher DeMuth; the Director 
of the Office of Information and Regulatory Af- 
fairs and Executive Drrector of the President's 
Task Force on Regulatory Relief, has stated that 
\"fn setting up procedures for reviewing rules 
where outside groups are concerned, we'have 
been very clear we id on 't wanTsuch contacts: 
Now, it is clear this -isn't appropriate where 
state and local governments are affected and 
we need to do something about that/' 204 

In light, -of the foregoing; the Commission 
recommends that Congress amend the Federal 
Adviscfry Committee ^ft to exclude frp(n its 
coverage state and local officials as well as 
their representatives when they are consulting 
with federal agencies during any phase, of the 
rulemaking process. Without this amendment, 
no meaningful consultations can occur and~ 
without effective consultation among the lev-, 
els, many of the problems associated with 
intergovernmental regulation will persist, 

AMENpINC THE 

INTERGOVERNMENTAL COOPERATION ACT 

Although amending FACA would go far to as- 
suring full use of any consultation process, it 
also is necessary to amend the intergovern- 
mental Cooperation Act (ICA) to make such a 
process equally applicable to grant and non- 
grant rulemaking. 

The ICA was adopted prior to the era of 
intergovernmental^ social regulation. Hence/ it 
provides for consultation related to federal or 
federally assisted development programs, but 
it does not mention nongrant programs. In the 
past, this omission was used by some agencies 
as a means for avoiding consultation require- 
ments under the provisions*of A r 85, Some 
have asserted that the act could not be applied 
to regulatory programs^ such as those of the 
Equal* Employment Opportunity Commission* 
and Occupational Safety and Health Adminis- 
tration. Jn fact, throughout the life of the cir- 
cular, no distinctions were made between dif- 
ferent types of rules? Since A-85 provided 



enhanced opportujnties beyond those provid- 
ed by* the Administrative Procedure i^ct, and 
because its use reduced confusion over differ- 
ences^ between types of regulations, public in- 
terest groups routinely used A-85 for all their 
cbnsultatidns, 

, OMB General CoUnsel 'William Nichols ar- 

* 

gued against continued OMB acceptance of 
thi£ practice. In a memorandum to Vincent 
i Puritano, then OMB deputy associate director 
of intdlTjovernmentgl relations and regional 
operations/ Nichols concluded that/'The [in- 
tergovernmental Cooperatiop] Act does not ex- 
* tend that [intergovernmental consultation] re : ) 
quiremer^t , to nonassistance regulatory' 
.programs and will not support the* application 
of A-85 to such programs." 207 In summation, 
'^he said, ""iris our opinion, therefore, that to 
the extent tHat A-85 applies ^o 'programs other 
than those identified in Section 401(b) of the 
Intergovernmental Cooperation Act [these be- 
ing financial i'h/iature], it has exceeded the.au- 
- thority granted under the act/' 20 * * % 
Conceivably, these same arguments could be 
applied against any newly initiated consulta- 
tion process, thus greatly limiting its effective- 
ness* Hence, th^ Commission strongly urges 
that the Intergovernmental Cooperation Act be 
amended to extend the Congressional mandate 
for consultation to regulatory as well as grant 
programs and policies* 

Amending the Intergovernmental Coopera- 
tion Act would provide a clear statutory basis 
for a cpmprehensive consultation process. Yet, 
there are some who believe that this kind of 
reform is unnecessary ahd inadvisable. Simply 
removing the impediments imposed by fACA 
would, from this view, clear the way for suc- 
cessful consultation, and this is all that is 
needed- Amending the Intergovernmental Co- 
operation Act would raise expectations about 
what a consultation process should consist" of 
and, it is charged, lead to burdensome over-' 
formalization. If the process were to mandate 
v review and comment/ for example, it would 
raise serious questions of cpst, delay and "pa- 
ralysis by analysis^" Such a process wsbuld, by 
„ r itself, hinder the ''working character" $jf con- 
sultation so important to successful collabora- 
tion. Thus, some officials believed that no 
process should be required Beyond a simple 
notification of the relevant public interest 
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groups, with no amendment of the ( 
Intergovernmental Cooperation Act. • 

In contrast, the Commission supports & full 
reform, effort — which includes amending the 
Intergovernmental Cooperation- Act-— and be- 
lieves thaf far more than mere notification Is 
needed. Such notification procedures, after 
all, were in place during much of the period in 
which the federal regulatory role grew larger 
and more coercive/While conceding that A-85 
die! not always operate smoothly, the Commis- 
sion is convihepd an alternative process of col- 
laboration can be developed. In a federal sys* ■" 
tern, like ours, some such process is necessary 
to safeguard state and local rights to partici- 
pate in national regulatory policymaking and 
this process must be based firmly and clearly 
on affirmative Congressotnal enactments. 

Recommendation C.2 

State and Local Participation in The 
^ Notice' and Comment Stage of 
Rulemaking: Including Federal. Grants 
and Loans Under the Administrative 
Procedure Act 

Since 1946, the Administrative Procedure Act 
has been the guarantor of minimum legal 
rights of public participation in federal agency 
rulemakings. Under one of its provisions/how- 
ever, rulemakings relating to "agency manage- - 
ment or personnel of to public property, . 
loans, grants, benefits or contracts'" have been 
exempted from such, participation 
requirements. 

The Commission finds this exclusion detri- . 
mental to full participation of state and local 
governments in federal grant arid granj-related 
rulemakings and to ensuring the minimum le- 
gal rights of the state and local governments in 
such procedings. Therefore/ 

; The Commission recommends that Congress 
amend provision 5 U.S.C 553 (a)(2) of the Ad- 
ministrative Procedure Acf^tp eliminate ft* ex* 
emption of grants, loans* benefits and con- 
tracts from Notice and Comment rulemaking 
requirements* 39 * 

5 U.S.C. 553 (a)(2), which is part of the "pro- 
prietary cfause" of the Administrative Proce- 
dure Act, exempts agency rulemaking related 
to loans/ grants, benefits or contracts from 

*' 
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public participation, requirements. Thus, jon „ 
grant-related regulations, agencies enjoy broad 
discretion as to whether. — and under what 
conditions — tq consult with state and local 
governments. As the grant-in-aid system has 
grown, there often have been communications 
among the levels of governrpept abou^ pro- 
posed grant requirements. But such consulta- 
tion too often is of a technical rather than poli- 
cy nature "and top seldom is undertaken in a* 

-cooperative spirit. ■ \ . ■ 

■ Over the years, argunjents about the advtsa: 
Bility of proprietary exemptions have focusjpd 
on -achieving a balance between the public's 
right to administrative Accountability versus 
the bureaucracy's need for flexibility in admin- 
istration. Participation, ft is believ&d, protects 

, democratic values in bureaucratic rulemaking. 
In particular, participation by state and local 
governments protects their full partnership in 
^ Jhe federal system. Furthermore, in the face of 
possible bureaucratic abuse, participation 
guarantees 'legal remedies''.. that would not 
otherwise exist. 

On the other hand, the price, of increased 
partitipation.must be measured against other 
societaT values that might be sacrificed to 
achieve it. As one authority pointed out, 

Widespread participation in the rule- 
making process is an important goal 
which ought to be pursued as far as possi- 
ble; but, it must be reconciled with the 
undoubtedly important, cqmpeting socle- * 
tal interests favoring the efficient, expedi- V 
tious, effective and inexpensive conduct 
, of our government affairs,* 10 

f he decision to change those provisions of 
Section 553 that are of intergovernmental sig- 
nificance hinges on this trade-off ^The key 
question is: Are the current problems gener- 
ated for state and local governments and for 
maintaining balance in the federal system im- 
portant efiqugh to justify modification or re-' 
peal of exemptions for grants, Joans, benefits 
and contracts? 

Although the current Administration has ex- 
pressed no objection to amending the Admin- 
istrative Procedure Act along these lines,, his: 
torically the executive branch— most notably 
the agencies themselves — have justified % the 
exclusion of grant rulemakings in both practi- 
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cal 5jnd v ph^sophicai ie ws. Ar>y>chaqge> it has: : : \ , • 
been a^g**ed, would increase ^jp^vfe r h fp"^ji*V V;.-' \ * 
casts and;ftgency: •worfcld^»^ r tVi M$y^&$$$, \\&> m 
^the argument f&hs, ^M^^^^itons- aVe not \ 
that vital; in others;, #tey;^^^^ 
ligation 'and further^ ^ 
important rules. . t> , : ' ■}^\;{^f ,./; ; ;V i v 

On: philosophical ground^ /^ef{derdl| ^-a££i^p^f " ■ ■ ^ ^ :r ^* 
assert that these kinds: of rufe ■] ; ^ 

« ferent from ''regufatory" rulerniaicings, ^ehce> ' ; 
such rulemakings are p^ope Hy^clude^; fr^ > ' 
u$ual procedures because there is no "right" 
fpr any member pi tt\e public to u$e f$der*r - , , 
public property, receive a loan/grant, or ^ene^ 
fit from the government/ or to rfiake a Contract 
with the federal government. In contrast, th^e 
are all "privileges/' lif state and local goveW 
•mentsdcf not like the terms upon which these 
privileges are made available, they can refuse 
to accept the privileges and thereby avoid, sub- 
mission to their conditions. Consequently, 
rulemaking in relation to federal grants and 
loans should bje treated differently than 
rulemaking relating to other fe^ral govern- 
ment functions^ 11 

The Commission disputes both rationales- It 
regards as fallacious Jhe argument that grant 
rulemakings should be exempt because grants" 
are a "privilege" and somehow part of an es- 
sentially voluntary contract. To assert that 
; intergovernmental aid is a luxury, rather than. a . 
necessity, ignores the fiscal realities faced by 
many state and local governments. 

The Commission also "believes that such ex- 
emptions have created substantial problems 
for state and local governments in carrying out 
their responsibilities in the federal system, 
The*6 problems are exacerbated by the 1act 
that it is unclear what is or is not "grant- 
related", and where authority to make this dis- 
tinction lief. In the first place, such exemp- 
tions have ' meant that subnational 
governments have no legal rights or remedies 
against agency abuse in rulemaking. Further- 
more, the exempted subjects constitute a sig- 
nificant proportion of all intergovernmental 
regulation. Finally, the issues at stake are 
crucial; * : 



The particular classes of 
rulemaking excluded by it are . /. of 
especially great, qualitative impor- 
tance to particular segments of our 



iety, to the public-at-IargB, and to 
Rational effort to cure tte press- 
^ng^'^rnan problems of the last half 
y^'the 20th century. That is, most 
rulemaking excluded frpm section 
,553^M^$ection (a)(2) rehsites to 
^^8^^^ o r f u n ct i o n s or techniques 
f#> governing, which have an 
tiliusM|By large impact on the daily 
'\\ t ' : -tyyt& pf-tens of millions of Ameri- 
Efforts to solve our urban cri- 
\ sis, racial problems, poverty prob- 
lems; ^environmental quality 
dl^iHties, and human spirit and 
^^har^ter readjustments as exam- 
^pt#s'/ h§ve mainly been pursued 
^r^ihrough the use of "public" proper- 
\^^(ty^ loans, grants, benjefrts or 
'-.^contracts.' 12 



Reform is* strongly supporttfcl by many ex- 
perts in the fields of administrative law and 
governmental management. Their findings sug- 
gest that the societal benefits to be gained 
from participation far outweigh the losses in 
agency discretion. As far back as 1955, the Task 
Force on Legafr Services and Procedure of the 
Hoover Commission noted: "Many rules gov- 
erning proprietary matters, such as procedures 
respecting public property, bans, Igrants], ben* 
eftts, and contracts are of vital importance/' 
The task force concluded that, "Proprietary 
functions may . . . be effectively executed by 
agencies with public participation in the 
rulemaking process" and was convinced that 5 
U/S.C, (a)(2) providing such exemptions 
should be repealed. 213 - ' ' ■ 

Similarly, in the late 1960s, the Administra- 
tive Conference of the United States (ACUSJ 
called for the complete deletion of the propri- 
etary exemption on the basis that the "good 
cause" exemption from the Administrative Pro- 
cedure Act is sufficient to allow any necessary 
exemptions 214 In regard to grants, loans, ben- 
efits or contract exemptions, it concluded that 
agencies certainly must be able to take speedy 
actions in emergency situations or* in in* 
stances where the proper performance of their 
functions otherwise requires it. Although there 
may be certain cases whete the delay and cost 
involved in according public, state and local 
participation are so high in relation to the ben- 
efits that adherence to formal notice and com- 
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rnent procedures becomes unreasonable, 
ACUS contended that these arguments dp not 
justify the current unqualified exemption of ail 
such rulemakings; , 

Experience with thf section 553 
procedures as applied to [these] 
kinds of rulemaking , . . suggests that 
these consequences are not likely to , 
be frequent, great or detrimental In 
the mass of subsection (a)(2) situa- 
tions as advocates of the exemption N 
claim. Fyrthermore> the conse- 
quences of subjecting the present 
exempted subsection Ja)(2) classes of 
rulemaking to the requirements of 
section 553 have not been demon- 
strated to be so much more deleteri- 
ous than the similar consequences 
( incurred when other rulemaking was 
included under the provision, as to 
suggest a need for the former's spe- 
cial treatment on this basis. 215 

Jhe view? of these- experts are widely shared 
by the public interest groups, who have.argued 
that exemptions have contributed to the overly 
rigid character of much* recent federal grant 
regulation. 

In light of these arguments, the Commission 
is convinced that a system establishing mini- 
mum legal rights and remedies against agency 
misconduct in grant-in-aid rulemakings would 
improve prospects for early agency consulta- 
tion with state and local governments. Effective 
consultation would help agencies "head off" 
litigation t^vorking problems out early in the 
process, rJPTer than after a judicial challenge. 

In response to calls for reform, the Senate 
has taken action to repeal exemptions for 
grants, loans, benefits and contracts under the 
A PA, *fheir (repeal was contained in the pro- 
posed "Regulatpry Reform Act" (S 1080, 97th 
£ongress). But it was not included in a similar 
House version of the bill, "The Regulatory Pro- 
cedure Act" (HR 746, 97th Congress). 

In sumrpary, the Commission urges early 
Congressional repeal of ,the exemption of 
grants and loafts from the requirements of th<? 
''Administrative Procedure Act. Arguments 
about the need fbr speed and agency flexibili- 
ty, in its view, are not supported by the evi- 
dence. Federal policies implemented through 
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grant regulation* .are highly significant. The 
problems generated by a lack of state and local 
participation in regulation drafting are qui^e 
substantial because these governments play a 
pivotal role in implementing grant-in-aid 
programs. 

Recommendation 

Ensuring Consideration of 
Intergovernmental Effects in Agency 
Regulatory Impact Analysis and 
Regulatory Review 

Federal intergovernmental regulations often 
are enacted without an adequate assessment of 
the potential costs that they impose on state 
and local governments and on the private sec- 
tor. In 1980, the Commission recommended 
that Congress enact legislation requiring each 
federal department and agency, including each 
of the independent agencies, to prepare arjd 
make public a detailed analysis of Jhe pro- 
jected economic and noneconomic 
intergovernmental effects likely to result from, 
any proposed major new rule.* 1 * 

Since 1974, every President has required^that 
agencies undertake some form of cost-berieftt 
analysis of major proposed rules. The 
comprehensive regulatory review program ini- 
tiated by President Reagart through EO 12291 
provides for a regulatory analysis of all "ma- 
jor" rules as well as a less rigorous review of 
the probable impacts of nonmajor rules/ The 
President's Task Force on Regulatory Relief 
also is undertaking a review of selected ex- 
isting rules, 

)C3U): Consideration of 
Intergovernmental Effects ^ 

The Commission finds, however, that the im- 
plementation of executive branch regulatory 
review and analysis programs over the past 
three administrations has insufficiently recog- 
nized and considered the intergovernmental 
effects of regulations/ The Commission also 

- believes that, whffe the most recent executive 
order requiring agency analysis of proposed 

> rules identifies intergovernmental cdsts as rel- 
evant for calculating expected costs; agencies 
have not been expressly required to Include 
suitfi costs in their analyses of major rules. 
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The Commisison finds th&t the benefits of 
. . regulatory programs often accrue to individual 
citizens or groups of citizens while 'many of 
their costs are borne by subnational govern- 
ments and that these intergovernmental costs 
are not now fully considered in regulatory re- 
view/Therefore, 

The Commission reaffirms its 19W recom- 
mendation to the President that all federal 
agencies conduct regulatory analyses of pro- 
posed major rules -and further recommends 
that agencies be required to incorporate into 
such analyses a full consideration of the 
T _ intergovernmental effects— economic and 
, " noneconomic— of proposed regulations. 

' C.3(b): Redefining Major Rules 

♦ 

The Commission further believes, as public 
interest group studies have indicated, that 
agencies tend t$ underestimate the total im- 
pact 'of proposed rules and that many regula- 
tions presently defined as "nonmajor" by 
agencies in fact impose significant financial 
and nonfinancial costs on state and local gov- 
ernments. To help restore balance-to the sys- 
tem, federal regulations requiring significant 
changes in how state and locar governments 
operate should be categorized as major and be 
subject to cost-benefit analyses, Therefore, 

The Commission recommends that the P?e§ i- 
dent, by executive order, expand the current 
definition* of major rules to include regulation! 
requiring state and local government* to make 
significant changes in their laws, regulations, 

- ordinances, organization and fiscal affairs. The 
Commission further recommends that when 
state and local governments determine in the 
SO-day comment period that a proposed rule or 
regulation requires such changes, the federal 
agency should be required to designate the 
rule as major or to issue a statement indicating 
that no such changes are^equired, thereby es- 
tablishing a judicially reviewable bails for its 

' finding and enabling state and local govern- 
ments to bring a court challenge to an agency's 
refusal to designate the rule as major. 

C3(c): Review of Nonmajor Rules 

Although the Commission believes fiat reg- 
ulatory analyses can be an important tool for 
reducing % the overall burden of 



intergovernmental regulation, administative 
.costs and practical* considerations suggest that 
such analyses be conducted solely for major 
federal regulations. The Commission also be- 
lieves, however, that nonmajor regulations 
represent a significant proportion of the- total 
regulatory burden imposed pn state and local 
governments. Therefore, 

The CommissioW recommertds that the Presi- 
dent direct that in any review program or *s 
part of the regulatory criteria established un- 
der such a program, full consideration be giv- 
en to the intergovernmental effects— eco- 
nomic and noneconomic — that will be gener- 
ated by any proposed rule. 

Regulatory review is a process by w^ich 
agencies themselves and those charged with 
Ifeeir oversight bring systematic analysis to 
bear upon bureaucratic rulemaking in an effort 
to improve it and to reduce* regulatory bur- 
dens. Although regulatory review often has 
been equated with cost-benefit analysis as it 
has been applied to "major rules/' such review 
need not be limitedSo (or even irclufte^ eco- 
nomic analysis. In fact % the current regulatory 
review program required by Executive Oroer 
12291 establishes a broad process wheTeby^H// 
proposed rules are evaluated— first by 
agencies and thereafter by thfe Office of Man- 
agement and Budget — in accordance with cer- 
tain regulatory principles outlined in the Or- 
der. As part of this review process, major 
rules— those expected to generate impacts \n\ 
excess of $100 million— also are subjected to 
cost-benefit analysis. 

In the view of public interest groups, mdst 
other observers, and this Commission, th* 
new regulatory review program deserves praise 
for its efforts. Central oversight has long been 
overdue/ Some officials, however, maintain 
that the new program, like Its predecessors, fo- 
cuses too much on the tfiirdens federal regula- 
tions placfe on the private sector and tcx> little 
on Ihose it generates for subnational govern- 
ments. This secondary concern for intergov- 
ernmental Impacts H sufficient, ih^Commis- 
sion believes, to warrant some mdcliflcations in 
the process, , # 

, The C^mission>Mte seeks the explic- 
it inclusion of all Significant inte^oyitfn mental 

effects, economic and noneconomic, In agency 
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cost-benefit analyses for major rules as well as 
their consideraticy^n agency reviews of 
nonmajor rules. OM^Uso would be required 
to take fully into account intergovernmental ef- 
fects in its evaluation df all agency submissions 
as part of the review process. 

Of special concern are those effects that of- 
ten have not been incorporated in economic 
analyses in the past* either because they were: 
not easily, quantified or because It did not oc- 
cur to agencies to include them. These omis- 
sions pose special problems for gauging 
intergovernmental effects because many are 
nooecornomic. No definitive list of 
int^taovernmental "noneconomic" effects yet 
extew>, but most would tall info one of three 
brqfld categories; First, /'administrative costs" 
lit when regulations produce administrative 
ineiT|giencies by duplication, inconsistency or 
overlap in ^regulations. Second, "performance 
costs". are generated when regulations result 
in reduced levels iff total services provided. 
Finally, "authority costs" arise if regulations 
undermine the political autonomy of state and. 
local governments. Although these costs are 
hard to identify and to measure, the Commis- 
sion believes that omitting them from agency 
evaluations x results in significant 
underestimation of intergovernmental effects. 
In addition, the problems of identification and 
measurement could be greatly reduced were 
agencies to collaborate more fully with state 
^and focal governments in t^p early develop- 
Orient of regulations. i 

Those who share a commitment to the regu- 
* latory review process, and to ensuring a full 
consideration of intergovernmental effects 
within it, differ in their views as to how this as- 
sessment should be achieved. Some feel quite 
strongly that, despite OMB evaluation of agen^ 
cy reviews, leaving the determination of 
intergovernmental costs to agencies will not re- 
sult in proper estimates. This position was ex- 
pressed by the National League of Cities, in its 
1981 recommendation that Congress expand 
the definition Qf "major" to include all rules, 
with significant intergovernmental -effects. 21 ? 
Those holding this view warn that agencies are 
already given direction in the executive order 
to consider "costs on state and local govern- 
ment agencies." Apparently, such- direction is 
not enough. Moreover, C^tB must refyiew 



fhousandf of proposed rules and it has neither 
the staff nor the time ta undertake what should 
be an agency responsibility. From this perspec- 
tive, agencies should be required Jo include 
such effects in their reviews. Failure to do so 
should raise the possibility of sanctions against 
agency officials. 

To achiev* this expansion, the Commission 
recommends that agencies be required to de- 
fine as major all rules that require significant 
changes in state and local law*, regulations, or- 
dinances, organization and financial affairs; 
When state or Jocal governments have estab- 
lished that a proposed rule would generate 
such effects, OMB would require agencies to 
treat that rule as major. Both a cost-benefit test 
and the vfcws pi state and local governments 
then would ^fefpade a part of the rulemaking 
file. Should A&ncies knowingly, refuse to des- 
ignate such 04/Ie as major or otherwise ob- 
struct the full* %>nsideration of intergovern- 
mental effects, i^te and local governments 
would have a basis for judicial review on the 
grounds of "arbitrary. an<J capricious" behavior 
by the agency/ 

On the other harJ3Tt% Commission recog- 
nizes that some regulations have intergovern- 
mental impacts which do '"njjft Tiierit cost-benefit 
analysis. Cost-benefit analfl^s, after all, are ex- 
pensive. By CAQ estimate, lwi| t average cost is 
$125,000 per review. In, the Ctffttiission's view, 
it Is sufficient to remind agdb^es td include 
intergovernmental cosfs— b 
noneconornio— in their consi 
rules. Hence, the Commissi 
President require agencies, wi 
the existing executive order, t 
intergovernmental impacts in 
and analyses. 

.■" , ■ '* v 

Recommendztipn 




Economic and 
ration of minor 
that the 
ame of 
er fully 
reviews 



An Omnibus Approach to Slate and 
Local Government Certifk4tk>n in 
Meeting Federal Rales and R^^tlations 

The Commission finds that there is a great 
need to make compliance with federal regula- , 
tions easier and less costly, and to reduce du- 
plication of state and local regulations. In- 
creasingly, states have developed programs 
and regulatory mechanisms for themselves and 
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their local governments that respond to many 
of the same problems and concerns addressed 
by federal requirements. Certification of ap : 
propriate state and local compliance mecha 
nisms in place of federal ones can help ease 
compliance burdens, duplication of effort, and 
displacement of state and local policymaking 
prerogatives. Therefore, . 

The Commission recommends that certifica- 
tion of state and local regulations, procedures, 
recordkeeping and reporting requirements be 
used increasingly by the federal government to 
avoid duplication by equivalent federal 
requirements. 

To encourage greater use of such certifica- 
tion, the Commission recommends that Con- 
gress and the President enact legipiation en- 
couraging the heads of all federal agencies 
regulating state and local governments to con- 
sider accepting the substitution of state and lo- 
cal regulations, procedures, recordkeeping 
and reporting requirements in lieu of federal 
ones upon certification by the appropriate' offi- 
cial or officials that applicable federal require- 
ments will be met. Such self-certification shall 
no longer be accepted upon a finding by the 
head of the federal agency that the recipient 
government fails to comply with applicable 
federal laws and regulations adopted 
thereunder. 

The Commission has gone on record twice 
before in favor of certification procedures that 
would substitute state and local "procedures for 
related federal ones. In its report* entitled Cat- 
egorical Grants: Their Role and Design, it 
adopted a recommendation aimed at standard- - 
izing and simplifying the administration of gen- 
erally applicable requiremehts in the federal 
grant system. Hence, it urged "that certifica- 
tion acceptance procedures be incorporated 
whenever appropriate/' 21 / In explaining, this 
proposal, the Commission noted that: 

Another way tp streamline the ad- 
ministration of generally applicable 
grant requiremehts is for the federal 
. government to accept the results of 
planning and decisionmaking proc- 
esses established under state law 
that are at feast as demanding as the 
federal requirements. The "Certifica- 
tion acceptance" technique might 



have particular applicability to re- 
quirements such as those for envi- 
, ronmental protection, citizen partici- 
• pation, Civil rights and prevailing 
wage rates where states have en-' 
acted similar legislation. The tech- 
nique relies upon mutual- trust be-> 
tween the federal government artd\ 
the grant recipient plus auditing on a 
sample basis to help assure that re- 
cipient .procedures really do provide 
compliance with the federal 
requirements. 

The ACIR also has proposed using a 
cetification process for citizen participation re- 
quirements. 3 '' in justifyng this recommenda- 
tion, the Commission stated that: 

... M the recipients show that they 
have state and/or v local laws and 
administrative procedures' that offer 
cif/zens 'access to oie decision- 
making process equiv^teht to that set 
forth in the performance standards 
of the act, they would be certified as 
meeting the participation require- 
, ments for any federal aid programs 
to Which the act applied. Such certi- 
fication, of course, would be subject 
to federal audit irom time to time 
and to rescission upon a finding, af- 
ter notice and hearing, that the re- 
cipient is not in compliance with the 
cited state or local laws and proce- 
dures or that such laws and proce- 
dures are not at least equivalent to 
the federal standards. 

The Commission is not alone in supporting 
this approach. Approximately two months after 
the Commission adopted its Categorical Grants 
report in 1977 { the Commission on Federal 
Paperwork urged the President and the Con- 
gress to provide explicit "authority to certify 
state and local governments' compliance with 
the [generally applicable policy] to administra- 
tors of federal assistance programs." 210 In addi- 
tion, the National Governors' Association in 
1981 reaffirmed its strong support for this ap- 
proach," 1 and the National League of Cities 
has favored using certification as the mearfs by 
which cities would comply with federal age dis- 
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crimination and equal employment opportuni- 
ties requirements."' • 

Two pieces of legislation seriously consid- 
ered by the U.S. Senate during the 97th Con- 
gress incorporated the certification approach. 
Both were reported out favorably by the full 
Committee on Governmental Affairs ,and one 
passed the Senate, but neither was enacted. 

The one that passed the Senate was the 
'/Regulatory Reform Act" (S 1080). Section 625 
of that bill would have explicitly authorized 
federal agency heads to certify which state and 
local requirements are equivalent to federal 
ones and to accept their use in lieu of the fed- 
eral requirements. This provision of the pro- 
posed legislation was designed specifically to 
address the problem of unnecessary regulatory, 
burdens and duplication. 

The other bill was "the "Federal Aid Improve- 
ment Act" (S 807). Title III of that proposal 
would have implemented ACIR's recommenda- 
tion on standardizing and simplifying generally 
applicable federal frSnt requirements, includ- 
ing authority for the heads of federal agencies 
to accept the substitution of state and local 
laws and regulations in place of related federal 

ones. * 

Despite these endorsements, the concept of 
•"certification" has no*\et been very fully de- 
veloped. It means different thirfgs to different 
people. There' are at least three different views 
of this concept— acceptance, assurance and 
waiver. EachJs explored briefly below. 

"Certification acceptance" is the original 
form of the concept, and there are several ex- 
isting examples of it. Section 116 of the 
Federal- Aid Highway Act of 1973 (23 U.S.C. 117) 
is one of the clearest. It reads in part a^ 
follows; 

117. Certification Acceptance 

(a) The Secretary may discharge 
any of his responsibilities under this 
title relative' to projects on Federal- 
aid systems, except. the Interstate 
System, upon trje request of any 
State, by accepting a certification by 
the State highway department, 
that department, commission, board, 
or official of any State charged by its 
laws, with the responsibility for high- 
way construction, of its performance 



. of such responsibilities, if he finds 
such projects will be carried ou) in 
accordance with State laws, regula- 
tions, directives, and standards es- 
tablishing requirements at least 
equivalent to those contained in, or 
issued pursuant to; this title. 

Other examples of this approach exist in the 
fields of equal employment opportunity and 
fair housing. The U.S. Equal Employment Op- 
portunities Commission has reviewed the EEO 
requirements of state and local governments 
and certified those which were equivalent to, 
or exceeded the federal ones. Jurisdiction over 
cases in those states and localities was 
transferred to the appropriate state or local 
government. The U.S. Department of Housing 
and Urban Development has followed a similar 
procedure with its fair housing cases. - 

A similar, certification procedure also is the 
keystone for partial preemptions. In these 
cases, federal regulators assess the adequacy 
of state and local Jaws and regulations in rela- 
tion to the relevant federal partial preemption 
legislation, and authorize the substitution of 
state or local regulation for a federal counter- 
part where such an action would result in 
equivalent or higher regulatory performance. 
The certification provisions in the proposed 
"Regulatory Reform Act"- and the "Federal Aid 
improvement ACt," as reported out by the Sen- 
ate Governmental Affairs Committee during. 
.' the 97th Congress, also followed this "certifi- 
. cation acceptance'^ormat. ° 

A question has been raised concerning 
whether a federal decision to accept each par- 
ticular set of state and local laws and regula- 
tions in lieu of specified federal ones consti- 
tutes federal "rulemaking" subject to all the 
federal requirements for notification,^ review 
and comment, and hearings. In addition, a 
change in the certified state or Jcical laws or 
regulations is considered by. some observers to 
be equivalent to new federal rulemaking, if 
this reasoning is followed, certification could 
become quite cumbersome or the substitution 
of one set of rules for another might be subject 
to challenge for lacking "due process." The 
law should give clear guidance on this point, 
and legal remedies should be available to ag- 
grieved parties if the rulemaking route is. not 
followed. ^ 

• % 4 



The extent to which federal agencies actually 
, make prior evaluations of equivalency before , 
accepting certifications is open to question. In 
grant programs, the pressure to get the money 
out tends to short-cut the "prior findings" * 
process and to encourage reliance on the post 
audit to enforce compliance* Nevertheless, the 
"certification acceptance" approach estab- 
lishes federal compliance standards before 
grants-are approved so they will be known by 
grantees ahead of time. If the substituted state 
and local provisions must be - "substantially 
Equivalent" to the federal ones, greater cer- 
tainty but little flexibility may result. If the 
looser criterion is applied— state and local sub- 
stituted provisions need only be "reasonably 
related" to the purposes and goals fo the fed- 
eral regulations — the standard would provide 
less certainty about how it should be applied 
but would leave more room for state and local 
1 flexibility. ' 

The "reasonably related" formulation of fed- 
eral standards moves in the direction of the 
state and local discretion but is not as open- 
ended as self-certification; it would entail a 
substantial monitoring effort by the federal 
* agencies. The ''substantially equivalent" 
version — the one usually applied— can lead to 
very inflexible administration of the certifica- 
tion process, and often requires (changes in 
state or local taws and regulations before certi- 
fication can be acquired. 

"Self certification" is a new form of certifica- 
tion ushered in largely by the enactment of 
nine new block grants for FY IfMffi, In this form, 
the grant recipients certify ^a& et y of assur- 
ances to the relevant federal derailments that 
the n$w grants withbe administered consistent 
with the provisions of any applicable federal 
laws.* Executive branch regulations are mini- 
mal, and the federal executive branch makes 
no findings about the grant recipients' capabil- 
ities or the adequacy of state or local laws, reg- 



* lp sorai £ases certilicatkw of eligibility tor fmdmui 
grants relief upqn action by more than a single state 
and/o\lfcca! government, interstate entities are an obvi- 
ous cake. Metropolitan planning organizations (MPO s) 
for ujoan transportation planning are another. In the s 
case <of the MPO's, state designation with local concur- 
rence provides the ability to comply with federal 
requirements, " 
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uiations and other requirements in relation to 
the related federal ones* The key to compli- 
ance lies in performance reporting and follow- 
up by the recipient's own level of government. 

Under these new block grants, audits are 
provided by theveciplents themselves, and a 
performance report must be prepared and' 
published at the end of each year; Compliance 
with '"applicable federal law" is, required/ bur 
interpretive federal regulations are not insert- 
ed between the provisions of federal law and 
interpretations^ the states and localities con- 
cerning what standards may be used to demon- 
strate compliance. Thus, instead of a single" 
federal interpretation, there is a potential for 
many different state and local standards. In 
fact, the federal laws generally are broad 
enough to* allow and invite a wide ax/ay of 
interpretations. 

Acting through the regular political and judi- 
cial processes within the state, state and -local 
governments are responsible for their per- 
formance under the block grants to their own 
citizens, voters and program clientele* Federal 
audits njjay be performed, but currently they 
are contemplated only in cases where nonper- 
formance or malfeasance has been alleged by 
aggrieved parties. It can be expected thafcdif- 
fering state and local interpretations of what 
constitutes compliance with applicable federal 
law may spawn many more law suits in both 
state and federal courts thin would a single set 
of federal regulations* The fear of some is that, 
in effect, the courts, over , a period, of years, 
may end up writing a single set of federal regu- 
lations themselves. This process could be long, 
drawn out, confusing, costly and could negate 
the original intent of enhancing situational 
ffexlbiltiy through self-certification. 

"Certification waiver" has been proposed to 
relieve excessive burdens of federal rules and 
regulations on small units of government inca- 
pable of responding in the normal way because* 
of their small size*and lower capacities to han- 
dle complex administrative burdens. This ap- 
proach was embodied in the Regulatory Flexi- 
bility Act (PL 96-354) which became effective 
January 1/1981, Section 603 of that act explicit- 
ly allows small entities to use different com- 
pliance standards or exempts them from 
coverage. 
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On balance, the Commission j^yors the self- 
certification strategy as providing state and lo« 
cat governments with fhe greatest flexibility^ 
complying with national requirements* The 
Commission believes that the greater use of * 
thrs strategy should be encouraged by enacting 
legislation Authorizing and encouraging federal 
agency heads tcj> consider using self- 
certificatiorrprocedures. This recommendation 
broadenstthe Commission's previous position^ 
which favored using certification only for gen- 
erally applicable (or trosscutting) require- 
ments, to include a more .extensive array of 
regulations. At the same time, the Commission 
belteves that self^ertification procedures 
should contain provisions for federal review of 
state and local compliance experience so t^at 
any significant departures from federal objec- 
tives can be remedied. 

In making this recommendation, the Com- 
mission confronted ^nd /esolved three basic 
issues: 



1, What standSrdsVe to be applied; ancfcare 
they to be applied uniformly to all classes of* 
affected state and Jocaf governments? 

1. Who should be charged with making the 
certification and should this be the same in 
all cases? 

3. Who is responsible for auditing compliance 
and withdrawing ineffective'certifications? 

. 

The basic choice between certification by a 
federal agency and certification by state anojo- 
cal governments themselves was resolved in fa- 
vor of the state jatld local governments. This 
position means that there would be no federal 
standard applied to submissions by-lfte state 
and local governments showing how compli- 
ance with the federal standards would be ac- 
complished. Hence, state /and local govern- 
ment^ would not submit widened concerning 
how compliance wrll be e^sur6d-and the feder- 
al government would make no judgments. 

There is no experience to report yet under 
the new block grants, because the first year 
compliance audits were not completed at the 
time of this writing. It Is uncertain how much 
initiative the federal agencies will take with re- 
spect to compliaiflte audits. Federal agencies 
may take different stanceson this from time to 
time; unless the courts or Congress — as with 



the new Community Development Block 
Grant — lay down clearer guidelines than those 
* in current legislation 1 : Sjrtne observers worry 
that the present legislation <jtnd administrative 
regulations for these block grants are so*vague 
as to be ripe for drawn out litigation that jtould 
leave the states and localities in a serious posi- 
tion of uncertainty concerning their ability to 
administeWhese programs. 

For any federal agency certification proc- 
esses that may remain In effect, different fed- 
eral compliance standards may be set for dif- 
ferent sizes anjfcjcapabilities of governments in 
^accordance with the Regulatory Flexibility Act 
/This authorization would be extended to gHMty 
and loan rulemaking, in addition to regulatory 
rulemaking, if the Administrative Procedure 
Act is amended in accordance with Recom- 
mendation C. 2 above. Under the Commis- 
sion's "self-certtficatian" recommendation, 
however, this differentiation would-be made in 
effect by state and local governments^ unless 
overridden by Congress, the courts or by fed- 
eral post-audit standards. 

The Commission's recommendation includes 
a provision for compliance audits and possible 
withdrawal of state and local certifications. The> 
federal government is the audit agent ftamed/ 
^Although \hh provision appears, on the sur{ 
ftpe, tp be essentially the same as that in ex- 
iting federal agency "certification'accept- 
ance" procedures, it wttuld operate v6ry 
differently in practice. Under the federally 
dominated practice, audits would beexpecled 
to be federal ones, and the federal* agencies 
would be expected to take a substantial inter- 
est in initiating them in some systematic fash- 
ion. However, under the Commission's recom- 
mendations, most audits would be performed 
at the state and local levels, with federal audits 
usually being conducted only when ,some 
question arises. v 

Recommendation C. 5 

Toward Greater Flexibility: 
The Use of Alternative Means in 
Regulating State and Lbckl Governments 

The Commission conclude! that, when the v 
federal government regulates state \ and local 
governments, unnecessary burdens have 
arisen from an over reliance upon traditional, 
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rigid and increasingly intrusive means of regu- 
lation. The Commission finds that atange of al- 
ternative means of regulation exists that pro- 
.^vides opportunities to increase flexibility and 
/>teduce the burdens of intergovernmental regu- 
laHqn/ Indeed, some of -those alternative* 
means may enhance the achievement ^'na- 
tional goals while reducing direct involvement 
by the federal government. Therefore; 

The Commission recommends that the Presi- 
dent, executive agencies, and independent 
regulatory commissions fully consider alterna- 
tive means of regulation when making rules to 
implement legislation calling for federal regu- 
lation of state and local governments and that 
they seek to provide maximum flexibility to 
v state and local governments consistent with 
national objectives' and, provisions of federal 
law. In cases where prescriptive federal law 
prohibits the flexible use of alternative Mean; 
for achieving regulatory objectives, the Com- 
mission recommends that the President and 
Congress consider amending, such legislation 
to allow the use of alternatives. Among the al- 
ternative regulatory means considered should 
be performance standards, special provisions 
for small governments, marketable rights, eco- 
nomic incentives and compliance reforms. ' 

Although federal regulators have not always' 
relied on highly prescriptive, closely moni- 
tored approaches to regulation, they generally * 
have chosen this course. These forms of regu- 
lation often have had high price tags, have 
been hard to implement, have required a great 
deal of federal effort, and have been largely in- 
effective. State and local officials generally ex- 
press more concern about fhe "means"- of fed- 
eral regulation than about the basic goals or 
ends. 

To cite one recent case, the City of Skagway, 
AK, was pushed by the U.S. Environmental Pro- 
tection Agency into "building a very expensive 
waste water treatment plant during the 1970s 
' even though it was not needed under the cir- 
cumstances. "EpA imposed on tiny isolated/ 
Skagway, whose minimal domestic sewage dis- 
charge simply disappeared in the water volume 
and flows of the Pacific Ocean, the same treat- 
ment standards developed for massive toxic- 
waste discharges by major population and in- 
dustrial centers into freshwater lakes and 



rivers."" 3 And, even though EPA approved its 
design, the plant could not achieve EPA stand- 
ards under the climatic and physical conditions 
. of the Skagway site. The case went to court and 
produced a great deal of acrimony on all sides. 
An analysis of alternatives might well have led 
to a different approach that would have al- 
lowed some flexibility in adapting to local 
circumstances. 

Supporting this view, the General Account^ 
ing Office issued a report in 1980 urging the 
EPA to help small communities cope with fed- 
eral pollution control requirements. CAO 
(ound that: - 

Small communities — under 10,000 
population —are generally subject to 
the same environmental quality reg- 
»(• ulations as larger ones. .Complying 
with these regulations exacts a much 
n higher economic and social price 
4 from small communities, however, 
r because the cost of constructing en- 
- vironmental control projects must be 
shared by fewer taxpayers, some- 
times placing severe burdens on low- 
income residents. Also, small com- 
munities lack technical expertise 
needed to plan complex environ- 
mental projects. \ ^ 

The Environmental Protection 
Agency should minimize, small 
communities' problems by 

d more carefully reviewing new 

sewer system justifications, 
o providing' additional technical 
. assistance to small communi- - 
~. ties, and 

a experimenting with compre- 
hensive approaches to pollu-' 
tion control," 4 * • - 

In another recent report, CAO also con- 
cluded that "A market approach to air pollu- 
tion control could reduce compliance costs 
without jeopardizing clean air goals." 3 " Mar- 
ket incentives involving the purchase, sale and 
use of air pollution entitlements were sug- 
gested. Congress was urged to encourage EPA 
to use this approach wherever permissible un- 
der the present <?/ean Air Act and to amerid the 
act to remove existing limitations on this s Rrac- 
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tice. Specifically, GAO suggested that Con- 
gress allow, substituting controlled trading in 
emission rights for the rigid requirements of 
new source performance standards (Section 
111), lowest achieveable emissions rate tech- 
nology (Section 165), and best available control 
technology (Section 173) and that Congress 
consider replacing case-by-case determina- 
tions of compliance with emissions and 
technologies standards, using periodic deter- 
minations instead. 11 * 

The need for greater flexibility and for using 
alternative approaches to attain regulatory 
goals has not gone unnoticed. The past-two ad- 
ministrations and the Congress have begun to 
move in this direction, as Chapter VI of this 
study indicates. Under Presidents Carter and 
Reagan, increasing attention has been focused 
upon the use of alternative means of imple- 
menting regulations during the administratis 
rulemaking process. In addition, regulatory 
standards themselves (and deadlines for meet- 
ing them) have been revised from time to time 
as implementation, realities have become more 
evident. 

Some of the innovative techniques success- 
' fully applied under the Carter Administration 
were: 

,a tailoring regulatory requirements to 
fit the size or nature of the regu- 
lated entity in social services and 
hazardous waste programs; 

q using performance standards and 
cost-effectiveness measures in 
meeting requirements under the 

' OSHA, mass transit, equal employ- 

■* ment opportunity, water pollution 
and air pollution programs; 

a using self-compliance method* un- 
der which labor-management com- 
mittees help monMor safety and 
health requirements under OSHA, 
resident councils do the same In - / 
nursing homes, and private auditors 
(hired by environmental polluters) ^ 
audit polluters' compliance with _ 
federal air and water quality stand- ^ 
ards; and 

a using increased fines for air pollu- 
tion violators sufficient to offset any 
cost savings that might be attained 
from noncompliance.^" 
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In the first-year and a half q( the Reagan Ad- 
ministration's regulatory relief efforts, accom- 
plishments reported in using alternative means 
in the state-local sectoHncfuded: ' 

n reconsidering the strategies for pro- 
viding education to non-English 
speaking students; 

q targeting occupational safety and 
health inspections to those work 
places having above-average injury 
rates and complaints; • • . •, 

a simplifying the certification of food 
stamp eligibHity; „ 

o providing greater flexibility in meet- 
ing requirements for surface mining 
restoration, for paying prevailing 
wages on government-sponsored 
construction, and for transportation 
access by the handicapped ; 

o using compliance certifications to 
meet a wide range of federal re- 
quirements under nine new 
block grants, and"* r 

o permitting firms to transfer allowa- 

. ble air pollution emissions from one 
site to another."' 

Through experience with such alternative ap^ 
proaches to federal regulation under the 
Carter Administration (EO 12044) and the Rea- 
gan Administration (EO 12291), five general 
types have begun 4o show promise of enhanc- 
ing flexibility for state and local governments. 
Each of these is described briefly below. 

1. Performance standards regulate according 
to general performance criteria or goals rather 
than "by detailed specification* of the means of* 
compliance. Performance standards potentially 
permit greater freedom of action by regulated 
entltits and reduced compliance, costs. They^ 
also provide more freedom to discover and use 
new, more efficient and more effective Compli- 
ance technologies. In addition, performance 
standards may be especially beneficial in 
regulating state and local governments be- 
cause they facilitate tailoring the means of reg- 
ulation to fit current state and local law and 
individual organizational structures. Perform- 
ance standards, however, are no panacea, 
Their Indiscriminate use ultimately could prove 
more burdensome to state anotfocai govern- 
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ments than the more familiar eommand-and- 
control techniques if the chdice of perform- 
ance measures is inappropriate* 

2, Tailoring regulatory requirements to fit 
the small size or unusual nature of certain reg- 
ulated entities (tiering) usually is a matter of 
simplifying and reducing unnecessary regula- 
tory burdens associated with federal record- 
' keeping and reporting requirments. However, 
such tailoring also may result; in scaled back 
standards and modified compliance mecha- 
nisms to match* the capabilities of small 
governments. s 

J?, The use of marketable rights is an innova- 
tive way to allocate scarce resources. Tradi- 
tionary, governments decide, case by case/ 
who is permitted to undertake particular activi- 
ties and who is not. With the market approach, 
rights to conduct these limited activities are 
created and these rights then may be traded or 
sold among bidders. This approach removes 
the government from difficult and contentious 
decisions about who can "best"- use the limit- 
ed resource, In&tead, the market allocates 
rights according to which users can derive the 
-most value from their use, as measured by 
their willingness to pay. . 

4* Economic incentives may be established in 

regulatory programs Where the private sector 
fails to satisfy public expectations. In many of 
these cases/ market failure resulted because 
private sector costs did not accurately reflect* 
the costs to society. Pollution is the best 
known example of this kind of market failure. 
An air polluter incurs no direct cost from its 
emissions, yet downwind communities must 
pay for the resulting health and material fikm- 
age. fn such cases, technically referred ttf as 
negative externalities, the^traditionaf regula- 
tory response attempts to eliminate or directly 
to restrict the^ unwanted activity and assesses 
fines against violators. Jn contrast, an incen- 
tives approach seeks to correct the problem by 
proper pricing. Price corrections are the most 
common form of economic incentives and are 
generally applied through fees or subsidies. 
Economic incentives can encourage improve- 
ment beyoncj a particular standard and at a 
faster pace. Of particular significance to 
states — which are often co-regulators of air 
and water pollution standards — pricing re- 



quires less continuous government involve- 
ment, thereby reducing state and local admin- 
istrative costs. 

5. Compliance reforms involve market- 
oriented procedures to replace or supplement 
strict governmental monitoring and enforce- 
ment activities. They include both "third party 
monitoring" and "penalties ^iat reflect the de- 
gree of noncompliance." The compliance re- 
form that is most significant for intergovern- 
mental regulation is-the substitution of state or 
local regulatory programs for federal ones (see 

* Recommendaton C 4 above). This substitution 
occurs by certifying state or local regulations. 
Certification can be approached in a number 
of ways. In some cases, federal regulators as- 
sess the adequacy of state and local laws and 
regulations in relation to federal laws and reg- 
ulations, and then authorize the substitution of 
state or local ones where such action would re- 
sult in equivalent or higher performance. A far 
more flexible approach now is being used, 
hbwever, for the nine recently enacted block 
grant programs in health, education, social 
services and community development. Al- 
though there ace some differences among 
these programs/ the basic thrust for all is that 
the stats and local governments themselves 
certify that federal regulatory intentions will be 
achieved, and proof of compliance is supplied 
through performance reporting and follow-up 
action undertaken largely by the regulated 
entttity intself. Of course noncorfiliarice with 
applicable provisions of federal law remains a 
basis for federal intervention if the need arises. 

Based in part upon executive branch experi- 
ences in trying these alternative means of reg- 
ulation, Congress also has begun to call for 
greater regulatory flexibility. The Regulatory 
Flexibility Act, enacted in 1980, marks the be- 
ginning of Congressional support for using 
these techniques. The act — which became ef- 
fective January 1, 1981— provides a statutory 
basis for expanded efforts to make federal reg- 
ulations more flexible and less burdensome for 
small entities. It charges .federal regulators <tn* 
eluding both executive branch agencies and in- 
dependent regulatory commissions) with antic- 
ipating and reducing the "impact of regulations 

* and paperwork on governments with popula- 
tions under 50,000, as well as on small busi- 
nesses and other small Organizations. It sets 

c- ' • 
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standards of federal ovulatory behavior that, if 
adhered to, could reduce regulatory burdens 
on smalt cities, counties, towns, townships, vil- 
lages, school districts and special districts— a 
list that encompasses well over 40,000 small lo- 
cal government*. 

Under the act, it becomes an express duty of 
all regulators to consider alternative regulatory 
forms that wiW better reflect the compliance 
capacities of small entities. Executive branch 
and independent federal regulators also are re- 
quired to notify small entitles of proposed reg-, 
ulations that will affect them and to achieve the 
participation of such entities in developing and 
considering regulatory alternatives.. The act 
lists specific procedures for agencies to use in 
achieving this participation, including advance 
notice that a rule may affect small entities; 
placing the notice in the publications of small 
jentities or their organizations; direct notice to 
affected parties; conferences or public hear- 
ings; and modification of agency procedures 
for obtaining input.from small entities. Finally, 
in -recognition that small businesses do not 
have a strong advocacy organization to look af- 
ter their interests, the act designated a single 
federal officer, the chief counsel for advocacy 
in the Small Business Administration, to moni- 
tor governmentwide performance in regulating 

small entities. < * i 
To meet these requirements agencies were 

directed to publish, beginning in April 1961, 
and, in every October and April thereafter, a 
regulatory flexibility agenda composed of a list 
. of rules for which the agency anticipates pub- 
lishing a Notice of Proposed Rulemaking in the 
Federal Register. 230 Rule* to be included are 
those likely to have significant economic im- 
pact on a substantial number of small entities. 
Moreover, for each such rule for which a no- 
tice eventually is published, an agency must 
prepare and make available for public com- 
ment an "Initial Regulatory Flexibility Analysis" 
that is published in the Federal Register with 
the notice. Initial flexibility analyses must 
conjain: 

□ a rationale for the agency's action; 
a the objectives of the proposed rule 

and the legal basis for it; 
a an estimate of the type and number 

of small entities It will affect; 



a a detailed estimate and description * 
of the reporting, recordkeeping 
and compliance requirements 
anticipated; 
a an identification of relevant Federal 
rules that may conflict with, dupli- 
cate or overlap the proposed rule; 
and . 
o a specific discussion of alternatives 
to the rule that could accomplish " 
the same objectives, such as differ- 
ent standards for large and small en- 
tities (multitfering), performance 
standards, or exemption of small 
entities. 

When an agency promulgates a final rule, it 
now also must publish a final regulatory flexi- 
bility analysis. This final statement is to focus 
on how the agency handled issues raised dur- 
ing the initial analysis as well as the agency's 
responses to public comments received as a 
result of publishing the initiai analysis. 

The act also addresses problems stemming 
from the current body of existing regulations 
affecting small entities by requiring agencies, 
within ten tyears, to examine systematically 
their existing and outstanding rules with re- 
spect to small entities. Agencies are to consid- 
er the continued need for the rule, public 
complaints regarding it, Hs complexity, and the 
extent to which it conflicts. with or duplicates 
other regulations— both federal and state. 

Agencies are allowed some flexibility in com- 
plying. Initial analyses may be waived or de- 
layed in an emergency. In addition, when 
agencies certify that a proposed rule will not 
have significant economic impact on a substan- 
tial number of small entities and file such ^cer- 
tification with SBA's chief counsel for advoca- 
cy, they need not prepare flexibility analyses. 

A year after the Regulatory Flexibility Act be- 
came effective, both the House and Senate 
Subcommittees on Small Business held hear- 
ings on its implementation. All indications 
were that the act had produced little relief for 
small governments." 1 The lack of interest 
shown by federal agencies in applying this act 
to small governments was abetted by the fact 
that small governments were not even includ- 
ed in the bill until subcommittee mark-up, and 
there was little debate on this point. The act 
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was passed primarily to benefit small busi- 
nesses and the implementing ofrfcejn the 
Small Business Administration has Had little' if 
any experience with small governments. Not 
surprisingly, SBA has not acted aggressively on 
behalf of small governments. This lack of SBA 
action places the burden on these govern- 
ments and their associations to make use of 
. the public comment provisions 'of the law to 
urge SBA's general counsel for advocacy to in- 
tercede with federal agencies on their behalf. 

{n addition to these obstacles, the emphasis 
within the law on economic effects works 
against agency consideration of effects on, 
* ; small governments because many of the effects 
are not primarily financial. Because nonquahti- - 

* fiabie effects do not fall under the commonly 
held, but overly simple, definition of economic 

" impact, they may not be recognized when fed- 

* era! agencies identify potential impacts on 
.small entities. " 

A second Congressional effort to increase 
regulatory flexibility was embodied in the pro- 
posed "Regulatory Reform Act," (S 1060). The 
Senate passed this bill in March 1982, but the 
97th Congress adjourned without House ac- * 
tion. Similar to the Regulatory Flexibility Act, 
the Senate's regulatory reform bill would have 
established required procedures and deadlines 
for reviewing of regulations in the; executive 
branch and in independent regulatofy commis- 
sions, created a regulatory" agenda and calen- 
dar/and authorized substituting state and local 
regulations for federal ones upon^a^sderaJ 
^finding that the state and local regulations are 
at' least equivalent. The Senate committee re- 
port on this bill stated that 'this legislation is 
intended ... to assure that future major rules 
are cost-effective and include a review of alter- • 
native approaches to regulatory action...."" 2 
Notices of proposed rulemaking under this bill " 
would have to solicit proposals from the public 
and from the state and localj^overnments con- 
cerning less burdensome alternative regulatory 
techniques.* 33 

If passed, the "Regulatory Reform Act" 
would have applied to regulations affecting all 
"entities," not just to small ones as is the case 

• with the Regulatory Flexibility Act. It would 
have further institutionalized the process now 



being used in the^ex'ecutive branch to require 
an anafysis of alternative means of achieving 
regulatory goals, though the bill was not as ex- 
plicit on this point as the Regulatory Flexibility 
Act. tuch institutionalization would require 
systemaJie~-*egulatory reviews regardless of 
changing views by future Presidents about the 
need for them Yet the btiJUwouId not have 
taken a strict cost-benefit approach pr applied 
in mandatory fashion to any but "major" 
rules—recognizing methodological difficulties 
and the potential overburdening of the federal 
agencies that would have to comply f 

To summarize the present situation, federal 
regulation of state and local governments has 
erected many unriecessary burdens and rigidi- 
ties that are both costly and unfair to states and 
localities. Alternative means of achieving na % 
tional regulatory objectives are available that 
promise greater flexibility and cost-effective^ 
ness. A substantial amount of experience in ap- 
plying these alternatives to the state-local sec- 
tor is being amassed. The appropriateness of 
this approach is being recognized by both the 
President (by executive order) and Congress 
(through enactment of the Regulatory Flexibili- 
ty Act and consideration of the "Regulatory Re- 
form Act"). 

But obstacles to using alternative regulatory 
approaches remain. Legislation sometimes is 
too restrictive to allow innovation. At other 
times, it is the administrative rulemaking that 
has created excessive rigidities. Benefit-cost 
analysis is not always an adequate or appropri- 
ate methodology to guide the choices among 
alternatives. At present, there is no statutory 
requirement to consider alternative means of 
achieving national regulatory objectives that 
could allow substantial flexibility for state and 
local governments— other than the Regulatory 
Flexibility Act, which applies only to small 
communities. 

In this recommendation, the Commission 
urges all parties at the federal level— the exec- 
utive branch, Congress and the independent 
regulatory commissions — to be sensitive to the 
needs of state and local governments for flexi- 
bility in complying with federal regulations, 
and to take positive action to provide such 
flexibility. 
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The Advisorx Commission' t>n In- 
lergovei omental Relations (ACIR) 
vvas created by the Congress in 
1 1 MB?) tg monitor the operation of 
the American lederal system and 
lo recommend improvements. 
ACIR is a permanent national hi- - 
partisan ■ body representing The 
executive ami legislative branch- 
es of Federal state, and local gov- 
ernment and the public. 

The Commission is composed of 
•2d members - nine representing 
die Federal government. 14 rep- 
resenting slate and local tgovern- 
menu and three representing the 
public:. The President appoints 
120 — three private citizens and 
(ihree Federal exedfiHve officials 
directly and tour governors, three 
stale legislators, •• four - mayors, 
and three eioctfcd county offi- 
cials from slates nominated by 
the National Governors* Confer- 
ence, the Council of State? Gov- 
ernments, the National League of 
Cities/U.S. Conference of May- 
ors, and the National Association 
of Counties, The three Senators « 
are chosen by the President of 
die Senate and the three Con- 
gressmen by the Speaker ol the 

HoUSl!. 

f 

Kach Commission member serves 
a two \ear term and ma\ be re- 
appointed. 



What is 
ACIR 



As a continuing body, the (Com- 
mission approaches its work by 
addressing itself lo specific issues 
and problems, the resolution of 
which would produce . improved 
cooperation among the levels of 
government and more effective 
functioning of the federal system. 
In addition to dealing with the all 
important functional and struc- 
tural relationships among the 
Various, governments, the Com- 
mission has also extensively studr 
ied critical stresses currently be- 
ing placed on traditional govern- 
mental * taxing practices. One of 
the long ratfge efforts of the. Com- 
mission has been to seek yvays lo 
improve Federal, State, and local 
governmental taxing practices 
and policies to achieve equitable 
allocation of r6sourees, increased 
efficiency in collection and ad- 




ministration, and reduced com- 
pliance byrdens upon the tax- 
payers. 

Studies undertaken by the Com- 
mission have dealt with subjects 
as diverse as transportation and 
as specific as shite taxation of 
out-of-state depositories; as wide 
ranging as substate regionalism to 
the more specialized issue of lo- 
cal revenue diversification. In 
selecting items for the work pro- 
gram* the Commission considers 
the relative importance and ur-"* 
gency of the problem, its man- 
ageability^ from the point of viey* 
ol finances and staff available to 
ACIR lind the extent to which the 
Commission can make a fruitful 
contribution toward the .solution 
of the problem. 

After selecting specific intergov- 
ernmental issues for investiga- 
tion, ACIR follows a multistep 
.procedure that assures review 
and comment by representatives 
of all points of view, all affected 
levels of' government, technical" 
experts, and interested groups, 
The Commission then debates 
each issue and formulates its pol- 
icy position. Commission findings 
and recommendations are pub- 
lished and draft .bills and execu- 
tive- orders developed to assist 
in implementing ACIR policies, 



